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/SENTINELS

INTRODUCTION
Canaries in coal mines have long been associated with
the 20th Century Industrial Age.
For almost a hundred years from the early 1900s until
the practice concluded in the mid-1980s, these small,
delicate yellow birds – carried into mine shafts in small
cages – were used by miners to detect carbon monoxide
and other toxic gases that might form underground,
before these gases could be harmful to humans. Signs of
distress, illness or death in the birds were a certain
indicator of the presence of otherwise colourless,
odourless, tasteless gases: a signal that the subterranean
environments were unsafe, and that humans should
evacuate.
Canaries are particularly well suited for this purpose: a
high sensitivity to airborne toxins, a rapid breathing rate,
a small size and a high metabolism, natural features of
their biology that increase their vulnerability to such
specific toxic conditions. A vulnerability that makes them
ideal as an early warning system.

They are a sentinel species, a category of
sensitive plants and animals that serve as
valuable indicators of the health of an
environment and warn of potential dangers to
human health. Daphnia, a tiny freshwater
plankton is an indicator of aquatic toxicity in
water that may be polluted by chemicals;
mussels are useful indicators of ocean pollution
and levels of heavy metals; lichens are highly
sensitive signals of air quality and the effects of
acid rain. Other well-known sentinel species
include polar bears, caribou, lake trout, eagles,
honeybees: each of these, in one form or
another, either a sign of health in an
environment or ecosystem, or a signal of
danger.

participation, accountability and public good as its
aspiration. With that new age, too, came the advance of
human rights in the wake of two devastating world wars,
to frame a vision for progressive societies in which the
rights of individuals are respected and safeguarded.

Democracy, however, is no easy thing to
achieve or sustain. Democratic environments
are fluid and dynamic. And much like
coalmines, conditions can turn toxic in
imperceptible ways, with far-reaching,
hazardous consequences. In such societies, the
vulnerable – the most sensitive – succumb first,
and must serve as a signal to any perceptive
observer. They are, in many ways, human
sentinels in a shifting socio-political and sociocultural ecosystem.
The treatment of minorities – often the marginalised,
excluded, unpopular or stigmatised – by authorities in
power is an indicator of the health of a democracy. None
more so, perhaps, than the sexual and reproductive
health needs and rights (SRH-R) of sexual and gender
minorities1 and sex workers2 who, in popular society, test
the boundaries of an encompassing interpretation of
freedom, dignity, equality and non-discrimination; who
face persecution, prosecution and imprisonment for
risking to exercise that freedom, either through identity
or livelihood.

In that same hundred years, the world has ushered in a
new age: the age of democracy – a system of
representative governance with equality of voice, public

The document that follows is a synoptic analysis of sexual
and reproductive health and rights for key populations in
Africa, with a specific focus on countries where Linking
Organisations of the International HIV/AIDS Alliance 3, or
Key Population-led associate organisations4 operate. It is
intended to provoke reflection, to stimulate
conversation, and to offer insight and information that
provide language with which to think about and speak
about SRH-R in the region. While by no means
technically or thematically comprehensive or exhaustive,
the document may prove useful to deliberations around
positioning of organisations within the domestic or
regional political environments, or within the evolving

1

2

Lesbian and bisexual women, and other women who have sex
with women (L; B; WSW); gay and bisexual men, and other men
who have sex with men (G; B; MSM); transgender men (TGM)
and transgender women (TGW); gender non-conforming
persons (GNC); intersex persons (I) and other queer-identifying
persons (Q).

Collectively, “key populations”
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Botswana, Burkina Faso, Burundi, Congo, Cote d’Ivoire,
Ethiopia, Kenya, Namibia, Senegal, South Africa, Tanzania,
Uganda
4

Zambia, Zimbabwe
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SRH-R landscape. It may be beneficial for developing
programmes or strategy for organisations with a primary
focus on public health or human rights.
Certainly, it aims to promote thinking about an approach
for working with Key Populations that is comprehensive,
supportive, and in solidarity with an integrated social
change agenda firmly anchored in the right to an identity
– the right to “be”, and to be recognised – and the right
to be healthy and well.
Themes and messages potentially useful for influencing
policy, programming, or practice will emerge throughout
the document as it aims to explore and develop:
•

•

The indivisibility of health services, the specific
right to health, and the fundamental human
rights of freedom, dignity, equality and nondiscrimination in the context of marginalised
and criminalised key populations within African
societies.
Foundational concepts and definitions relating
to human rights, constitutions and governance,
sexual and reproductive health and rights and
key populations.

•

Insight into the policy environment for SRH-R
and key populations in Africa.

•

An understanding of the financing landscape for
SRH-R in Africa, in relation to national
commitments, regional commitments,
programmatic emphasis and priorities, and
international development assistance.

•

Thinking about contemporary programme
responses that are relevant to the integrated
health and rights needs of key populations
within a country: expansion from HIV-centred
programming to more comprehensive SRH-R
programming; and the complementarity of legal
reform with health reform for increased
outcomes, efficacy and impact.

•

Messages, approaches, opportunities and
structures for influencing and advocacy at
country level and regional level, in support of
sexual and reproductive health, and sexual and
reproductive rights of vulnerable key
populations.
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SECTION ONE
CONCEPTS AND
DEFINITIONS
6

“What makes for a liveable world is no idle
question. It is not merely a question for
philosophers. It is posed in various idioms
all the time by people in various walks of
life. It becomes a question for ethics, I
think, not only when we ask the personal
question “what makes my own life
bearable”, but when we ask, from a
position of power, and from the point of
view of distributive justice, “what
makes, or ought to make, the
lives of others bearable?”
Somewhere in the answer we find ourselves
not only committed to a certain view of
what life is, and what it should be, but also
of what constitutes the human, the
distinctively human life, and what does
not.”
JUDITH BUTLER
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CONCEPTS AND DEFINITIONS/SENTINELS
Human Rights
In 1948, the United Nations General Assembly adopted
the Universal Declaration of Human Rights, a set of
principles describing the fundamental freedoms to which
all human beings are inherently entitled, because they
are human. These rights are essential to the way society
thinks about and applies law, justice, ethics and morality,
and have informed the development of many
international treaties, conventions, instruments and
constitutions.
Human Rights include, fundamentally, the right to
dignity, liberty, equality and non-discrimination for all
people; the right to life; and the right to health. They are
universal, applicable to everyone in equal measure,
regardless of where they live, their race, their gender,
their sexual orientation, their religious or ethnic or
cultural background. They are inalienable, not able to be
taken away or given away.
Importantly, in the international system of Human
Rights, such rights are considered indivisible or, at least,
interdependent. The essence and spirit and material
value of human rights for the subjects at the core of the
concept – humans – lie in their being fully realised,
together. To eschew one right – for instance, the right to
equality – in favour of another – for instance, the right to
health – is to risk an ultimately problematic prioritisation
by governments with whom certain rights may find
disfavour. Conversely, when all rights are respected,
each right is enriched.
“The State” – through its respective government
administration at the time – by ratifying international
human rights treaties and conventions and incorporating
them into domestic law assumes responsibilities and
obligations to respect, protect, defend, promote and
fulfil human rights. Legally and politically, the rights are
constructed to protect the individual against
unwarranted use of power by the State to unduly limit
freedom and security, and to confirm duties of the State
to provide for the social, economic, environmental and
cultural needs of people and groups.
The State, then, is both guarantor and guardian of
human rights, and is responsible when those rights are
violated. Human Rights can be violated directly by a
person working on behalf of the State, or through
5

The International Bill of Human Rights comprises the Universal
Declaration of Human Rights (adopted in 1948), the
International Covenant on Civil and Political Rights (ICCPR,
1966) and the International Covenant on Economic, Social and
Cultural Rights (ICESCR, 1966).
6

A state may, alternatively, express its consent to be party to a
treaty through a process of accession. In effect, accession is

legislation that undermines the right of an individual to,
amongst others, equality, dignity, non-discrimination,
liberty. The State can also be held accountable for failing
in its legal obligation to protect human rights where
those have been violated by a non-state actor, or by
failing to pass into law adequately protective legislation.
The Constitution
The Constitution is a set of rules, principles, procedures
and precedents that define the identity of a nation – its
character, ethos and aspiration – and describe how it will
be governed, how laws are made, and by whom. Human
Rights are enshrined – expressed, preserved and
protected – in varying forms and degrees in the
Constitutions of each State, positively framing the duties,
responsibilities and obligations of the State to provide for
the citizenry and establishing limits of State power.
As parties to that international treaty, the constitutions
of most states in Africa conform closely – although not
identically, and in varying degrees from country to
country – to the values of the International Bill of Human
Rights5, and contain, in principle, most of the
corresponding norms of protection and provision.
While such treaties are arrived at through a lengthy
process of participation and negotiation between
member States, ultimately it is the prerogative of each
State, independently, to decide whether to conform to
the treaty in a way that is legally binding. Member
States that are party to the convention do so in two
forms.
•

They may become signatories to the
convention, in so doing endorsing the document
in principle and demonstrating the intention of
that State to interrogate it domestically and
consider becoming legally bound by it; as
signatory, the State is not required by
international law to comply, although a good
faith agreement is implied that the State will not
behave in such a way as to defeat the purpose
of the treaty.

•

Parties to the treaty may also ratify6 the
convention, after determining whether national

legally binding in the same way as ratification is, although it is
not preceded by a signature. With ratification, countries first
sign up to a treaty as an indication of intent, and then fulfil their
legal obligations to comply. Accession, by contrast, sees
countries first follow their own domestic process to approve
being a party to an existing treaty, before confirming that
decision and agreeing to be legally bound under the terms of
the treaty.
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laws are consistent, and whether it is possible to
comply with the requirements of the treaty.
Ratification binds the member State to legal
compliance with the terms of the convention.
Through ratification of these international human rights
treaties, governments have accepted the legally binding
responsibility to put into place domestic measures and
legislation compatible with their treaty obligations and
duties. For most African States, such measures are
implicitly or directly expressed through incorporation in
their respective constitutions. Where domestic legal
proceedings fail to address human rights abuses,
mechanisms and procedures are available at the regional
and international levels to help ensure that international
human rights standards are respected, implemented, and
enforced at the local level.
Constitutions, then, are of paramount significance to the
discourse on human rights in countries around Africa.
•

The constitution confirms rights; it does not
confer them. Such rights are not privileges
granted by the State; they are attributed to all
people by virtue of their being human, affirmed
through and protected under the Constitution,
and formalised in law.

•

Whilst parliament exists to represent the
majority – in, for instance, an electoral
democracy, where government is representative
of popular decision – the constitution exists to
protect the minority, and to ensure that the
interests of potentially marginalised,
underrepresented, unpopular individuals and
groups are safeguarded from undue use of
power by that politically empowered majority.

•

Many countries in Africa – arguably, a large
majority of countries in Africa – claim a system
of constitutional government where the
constitution clearly outlines the legal basis for
how government is structured, how it operates,
how power is distributed and limited, how laws

7

A separation of Church and State; no official state religion;
religious freedom; independence of government from religious
influence. In Africa, self-described secular states include
Botswana, Burkina Faso, Burundi, Cote d’Ivoire, Democratic
Republic of Congo (DRC Kinshasa), Republic of the Congo
(Congo Brazzaville), Ethiopia, Kenya, Namibia, Senegal, South
Africa, Tanzania, Uganda.
Secularism must, however, be contextually and realistically
regarded. It is unreasonable to believe that – certainly, across
Africa – political, legislative or judicial processes are entirely

are made, and the obligations on the State to
provide for the citizenry.
•

In the large majority of countries in Africa, the
constitution is the supreme, fundamental law of
the country. The constitution – and the
constitutional values and morality it defines for
the nation – supersedes popular, cultural,
traditional, religious and political beliefs and
preferences. Constitutional supremacy defines,
governs and limits the power of law-makers
(parliament) to enact law consistent with the
constitution.

•

In secular7 states – as many African states define
themselves to be – constitutional morality is a
higher law within the public sphere than
subjective personal or popular morality. This is
a morality not defined by discrete culture,
tradition or religion, but by constitutional
supremacy. These values inscribed in
constitutional text inform the ideological belief
and practice of a nation. Constitutional morality
– the rule of law, and the pre-eminence of
justice, equity and dignity – protects and
defends the rights of the minority so that their
freedoms are not unduly limited by the
perceptions, perspectives and preferences of
the majority.

The table below analyses the constitutional environment
of the African countries in which Alliance Linking
Organisations and associate organisations operate. It is
significant to note that all – based on the criteria
suggested below – satisfy the conditions of “secular”,
although Zimbabwe and Zambia emphasise their
traditions and values as “Christian nations”. All have a
form of constitutional government where the
constitution (not parliament) is recognised as the
supreme, fundamental law of the land. Swaziland is the
single exception, whose absolute monarchy invests the
King with supreme executive, legislative and judicial
power.

free of religious influence when religion and faith constitute
some of the most powerful, formative sources of personal and
collective identity for individuals who occupy those elected or
appointed positions of influence and authority. People of faith
and religious conviction are as unlikely – and unable – to
suspend their faith in their professional environments as
LGBTQ+ people are to suspend their sexual orientation or
gender identity. The distinction, however, is one of disciplined
independence: that constitutional rule of law is applied,
equally, to all and for all in a state that is not, after all, a
theocracy. Religious texts and subjective, personal religious
conviction should not be a legitimate basis for public policy.
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Secular State

Botswana
Burkina Faso
Burundi
Congo
Cote d' Ivoire
Ethiopia
Kenya
Namibia
Senegal
South Africa
Swaziland
Tanzania
Uganda
Zambia
Zimbabwe

Constitutional
Government

Constitutional
Supremacy

✓
✓
✓
✓
✓
✓
✓
✓
✓
✓

✓
✓
✓
✓
✓
✓
✓
✓
✓
✓
✓
✓
✓
✓
✓

✓
✓
✓
✓
✓
✓
✓
✓
✓
✓
✓
✓
✓
✓
✓


✓
✓
✓
✓

It must be acknowledged, however, that international
standards are not consistently applied or evident in the
architecture or behaviour of states across Africa. In
many countries, international human rights law does not
effectively inform or shape domestic law, regarded
instead only as a guide for interpretation. In others,
constitutional supremacy is, arguably, a misnomer, with
governments sidestepping human rights provisions (for
instance, around equality and non-discrimination) by
limiting them by ordinary legislation (for instance,
criminalisation of certain sexual and gender minorities).

In others, poor separation of powers in government, an
insufficiently independent judiciary, and poor separation
of church and state act to impede the application of law
that respects, protects, defends, promotes and fulfils the
human rights of, especially, unpopular minorities.
Nevertheless, despite these practical and operational
inconsistencies in application, an analysis of the
constitutions of the same countries reveals the extent of
their legal obligation to respect, protect, promote,
defend and fulfil specific fundamental human rights.

Right to
Human
Dignity

Right to
Privacy

Right to
Freedom from
torture,
cruel,
inhuman
and degrading
treatment or
punishment

Right to
Equality

Right to
nonDiscrimination

Sexual
Orientation as
a listed
ground for
nondiscrimination

Botswana

✓

✓



✓

✓

✓

Burkina Faso

✓

✓



✓

✓

✓

Burundi

✓

✓



✓

✓

✓

Congo

✓

✓



✓

✓

✓

Cote d' Ivoire

✓

✓



✓

✓

✓

Ethiopia

✓

✓



✓

✓

✓

Kenya

✓

✓



✓

✓

✓

Namibia

✓

✓



✓

✓

✓

Senegal

✓

✓



✓

✓

✓

South Africa

✓

✓

✓

✓

✓

✓

Swaziland

✓

✓



✓

✓

✓
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Right to
Privacy

Right to
Equality

Right to
nonDiscrimination

Tanzania

✓

✓



✓

✓

✓

Uganda

✓

✓



✓

✓

✓

Zambia

✓

✓



✓

✓

✓

Zimbabwe

✓

✓



✓

✓

✓

This cursory analysis suggests a number of observations,
potentially significant for advancing rights-based
programming, service provision, influencing and
advocacy around access to health, access to justice, and
realisation of rights. This is particularly relevant for
minorities whose marginalisation in society – through
public opinion, public policy and the interpretation of law
– increases and compounds their vulnerability to poor
health, poor safety, exploitation and abuse.
1.

2.

8

Right to
Human
Dignity

Right to
Freedom from
torture,
cruel,
inhuman
and degrading
treatment or
punishment

Sexual
Orientation as
a listed
ground for
nondiscrimination

Apart from provisions in Constitutions to
partially limit protected rights under specific
conditions8, every country expressly guarantees
the Right to Equality and the Right to Human
Dignity, either “for all” or “everyone”.
Every country listed protects the right to nondiscrimination, although this right is qualified
differently in each constitution.
a.

All countries include, in some form or
another, origin, religion, race, colour,
ethnicity, socioeconomic status, tribe,
and language as grounds for nondiscrimination.

b.

All countries include ‘sex’ as grounds
for non-discrimination, except
Swaziland where ‘gender’ is listed
instead. In both cases, sex and gender
are narrowly defined as “male” or
“female” based on assigned sex at
birth.

c.

Swaziland is unique amongst other
countries, other than South Africa, in
its specific inclusion of age and
disability as grounds for nondiscrimination.

Human rights are not absolute. Constitutions commonly
provide specific and general limitations clauses to allow for
specified, partial limitation of rights, provided the purpose is
democratically justifiable, reasonable and remains aligned to
human dignity, equality and freedom. Limitations of rights are
decided – plainly speaking – by weighing harm imposed against

d.

South Africa is the only country to
specify sexual orientation as grounds
for non-discrimination.

3.

Every country listed expressly protects the right
to privacy, some constitutions defining and
specifying it more clearly than others.

4.

Every country protects the right to freedom
from cruel, inhuman or degrading treatment or
punishment.

These conditions may seem idealistic and utopian. They
may not presently reflect the lived reality and practical
experience of citizens of any African country. They
certainly do not speak to the social conditions that
perpetuate stigma, discrimination and oppression for
minorities. To anyone other than a fatalist, however,
these observations should inform a sense of hopeful
optimism because such commitments are matters of
constitutional law, not of partisan or social policy. And
for individuals and organisations working in health and
human rights, that reality presents the opportunity for
focussed, strategic, deliberate engagement, and for
influence.

benefit achieved, and individual benefit against public benefit.
Ultimately, however, constitutional law tends towards
reasonable liberties over excessive restriction.
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The Right to Health
Arguably, a right to Health is necessary for the realisation
of fundamental human rights. Without health, it would
be impossible to fulfil the rights to life and human
dignity. And without some guaranteed, recognised
entitlement to health that requires a standard of
wellbeing for all human beings, it would be impossible to
fulfil the right to equality and non-discrimination.
The International Covenant on Economic, Social and
Cultural Rights makes provision for that right,
recognizing:
“…the right of everyone to the enjoyment of the
highest attainable standard of physical and
mental health.”
The covenant, the ICESCR, through which States parties
are obliged to satisfy minimum essential levels9 of each
right, including to primary health care, expands on these
provisions by outlining six core obligations:

9

1.

Access to health facilities, goods and services;

2.

Access to minimum essential food to ensure
freedom from hunger;

3.

Access to basic shelter, housing and sanitation;

4.

Provision of essential drugs;

5.

Equitable distribution of all health facilities,
goods and services;

6.

Adoption and implementation of a national
public health strategy and plan of action based
on epidemiological evidence, that addresses the
health concerns of the whole population,
periodically reviewed in a participatory and
transparent process.

Internationally, standards for “good healthcare” have
commonly been described in relation to availability,
accessibility, acceptability (including acceptable standards of
quality), affordability and accountability. Making these
dimensions a reality for marginalised or excluded populations

Comment 14 on Article 12 of the ICESCR:
•

Notes that health is a fundamental human right,
inextricably linked to the realisation of other
human rights.

•

States that every human being is entitled to
enjoy the highest attainable standard of health
needed to live with dignity.

•

Asserts the obligation of the state to protect the
right to health, placing obligations on
governments to adopt laws to ensure equal
access to healthcare and associated services.

A fundamental human right, so plainly universal,
inalienable and indivisible, the right to health has been
incorporated in human rights treaties at international
and regional levels – making health a matter of law, not
only of policy – and domesticated into national laws,
policies and strategies throughout Africa. Interestingly,
however, the majority of constitutions do not expressly
provide for the right to health. Whilst some do – for
instance, South Africa and Kenya – many do not. Instead,
the right to health must be inferred from other directly
expressed rights. In these cases, the international
human rights treaties to which States have become
parties through ratification or accession are critically
important as legally binding reminders to States parties
of the obligations they have undertaken.
The table below presents an overview of the recognition
of the right to health within the 15 countries under
review. Whilst in each case, the Right to Health is clearly
inferred, it is interesting to note where it is not directly
expressed within the constitutions of each country, most
of whom – with the exception of Botswana (notably,
South Africa only became a party to the treaty in 2015) –
are parties to the International Covenant on Economic,
Social and Cultural Rights (ICESCR).

with particular needs and particular vulnerabilities requires that
health services also be appropriate (socio-culturally and with
respect to the dignity of individuals and groups) and affirming
(with respect to, for instance, the sexual and gender identities
and practices of individuals seeking care).
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Party to
ICESCR

EXPRESSED
Right to Health
in Constitution

Right to Health
INFERRED from
other rights in
Constitution

No specific provisions for the Right to Health. The
constitution makes provisions for protection from conduct
injurious to health; to the right to life; and justifies the
limitation/erosion of certain other rights if that action is in
the interest of public health.

Botswana



Burkina Faso

✓

✓

Expressed Right to Health recognized, along with the State’s
duty to promote it.

Burundi

✓

✓

Expressed Right to Health recognised; every person has the
right of access to health care.

✓

Every citizen should have the right to a level of life sufficient
to assure their health and wellbeing, and that of their
families, including food, clothing, shelter, medical care and
necessary social services.

✓

The Right to Health is an expressed right. Everyone is
entitled to access to healthcare services. The state is
committed to guaranteeing access to healthcare for
vulnerable people, with special recognition of children,
women, mothers, the elderly and people with disabilities.

✓

The Right to Health and the obligation of the State to
provide increasing resources to fulfil that right are explicitly
expressed. The constitution clearly specifies the limitation
of other rights in the interests of public health.

✓

Kenya’s recently revised and updated constitution makes
specific provision to place upon the State the obligation to
observe, respect, protect, promote and fulfil the right to the
highest attainable standard of health including reproductive
health care and emergency medical treatment; that every
person has the right to the highest attainable standard of
health which shall include progressive access for provision
of promotive, preventive, curative and rehabilitative
services; that every person shall have the right to be
treated with dignity, respect and have their privacy
respected in accordance with the Constitution .
Other rights may be limited where they might compromise
or endanger public health and safety. The constitution
prohibits discrimination; no law should make any provision
that is discriminatory either of itself or in its effect.

Congo

Cote d'Ivoire

Ethiopia

Kenya

✓
✓
✓

✓

✓

Constitutional provisions
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Party to
ICESCR

Namibia

Senegal

South Africa

Swaziland

Tanzania

Uganda

EXPRESSED
Right to Health
in Constitution

✓

✓

✓

✓

✓

✓

Right to Health
INFERRED from
other rights in
Constitution

✓

Constitutional provisions

No express provisions for the Right to Health. General
provision is made for the promotion of the welfare of the
people of Namibia; the constitution requires the State to
actively promote and maintain their welfare by enacting
laws that ensure the health and strength of workers, men,
women and children are not abused. The State is required
to ensure consistent planning to raise and maintain an
acceptable level of nutrition and standard of living for all
Namibians, as well as to improve public health. Provision
for protection of the right to life. Human dignity. Inferred
that health is included under the requirement of ensuring
the right to human dignity.

✓

The Right to Health is an expressed right, along with the
State’s commitment to ensure access to healthcare for
families and for people in rural areas.

✓

The constitution contains a substantive expressed Right to
Health, coupled with the provisions necessary for its
realisation. Everyone has the right to have access to health
care services. Obligations are on the state to take
reasonable legislative and other measures, within its
available resources, to achieve the progressive realisation
of each of these rights.

✓

No specific provision for the Right to Health. Provision is
made for parliament to enact laws to provide for the right
of persons to work under satisfactory, safe and health
conditions. Provision is made for the The Right to Life.

✓

No express provision is made on the Right to Health, but
the constitution calls for the enactment of laws to defend
public health. Every person has the right to life and the
protection of their life by society in accordance with the
law. Equality before the law is enshrined, that all persons
are equal and are entitled, without discrimination to
protection.

✓

No substantive provision is made for the Right to Health,
but many other provisions infer it: the duty of the State to
ensure all Ugandans enjoy access to health services; the
State’s commitment to take all practical measures to
ensure the provision of basic medical services to the
population.
Provisions are also made to restrict/erode rights in order to
protect public health. A person can be deprived of property
in the interest of public health. Or deprived of liberty to
prevent the spread of an infectious or contagious disease.
Provisions are made on the Right to Life.
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Party to
ICESCR

EXPRESSED
Right to Health
in Constitution

Right to Health
INFERRED from
other rights in
Constitution

Constitutional provisions

Zambia

✓

✓

No expressed provision for the Right to Health. But
contains provisions on the Right to Life.

Zimbabwe

✓

✓

No expressed provision for the Right to Health. But
contains provisions on the Right to Life.

This analysis of provisions made for the Right to Health
through international treaties to which African states are
party, and through the respective constitutions of each
Sate is significant for several notable reasons:
1.

Viewed positively, in conjunction with the rights
to equality, dignity, and non-discrimination that
are explicitly enshrined in the constitutions of
each country, States have a legally binding
obligation to provide for health and wellbeing
for all. That aspiration should be progressively
realised to the highest attainable standard,
within the reasonably available resources of
each state.

2.

If the Right to Health is not explicit in domestic
legislation, it is more difficult to enforce through
the courts, and the judiciary must draw on
international law. This does not mean that
courts are powerless – ratification of
international treaties is legally binding on States
parties – but, domestication of these laws
clearly enhances that capability. Under these
circumstances, citizens have less recourse to
courts; and courts are less empowered to
compel States to comply with their obligations,
or to determine that the way a government is
administering healthcare, or the way a
government is prioritising healthcare, are
undermining the duty of the State to protect the
right to health.

3.

Where States are parties to international
treaties such as the UDHR and the ICESCR, but
have no explicit provision for the Right to Health
in their respective constitutions, this presents
an opportunity for influencing, campaigning and
advocacy around constitutional reform. Such
processes for constitutional review and
amendment are routinely underway within
countries, often driven by civil society, various
interest groups and legislators. Kenya’s
constitution, for instance, was subjected to
significant revision resulting in a contemporary
constitution (2010) with stronger provisions for
human rights and limitations of power by the

State, and an explicit provision for the Right to
Health. Cote d’Ivoire adopted a new
constitution as recently as 2016.
4.

Even where the Right to Health is not explicitly
expressed, it can be inferred where the
constitution justifies eroding other rights (such
as the right to property, or privacy) in the
interests of public health. Caution must be
applied to the exercise of this clause, however,
as it might, arguably, be exploited against
marginalised or criminalised populations (such
as LGBTQ+ persons or sex workers) to justify the
limiting or violating of their rights if they are
regarded to be hazardous to public health.

5.

In several countries, provisions on the Right to
Life have significant relevance for a discourse on
sexual and reproductive health and rights (SRHR). Those provisions place clear limitations on
termination of pregnancy, which has impact on
reproductive health and reproductive rights for
adolescent girls, young women and other
pregnant women.

Sexual and Reproductive Health, and Rights (SRH-R)
The International Covenant on Economic, Social and
Cultural Rights makes provision for the right to health,
recognizing:
“…the right of everyone to the enjoyment of the
highest attainable standard of physical and
mental health.”
It is significant that the ICESCR explicitly broadens the
definition of health beyond the physical. It makes the
case that mental health – the emotional, the
psychological, the social – must be considered as a valid
component of holistic health.
That broadened definition also introduces the idea that
health extends across multiple, interrelated dimensions:
Mental Health; Maternal Health; Paediatric Health;
Dental Health; Public Health. A State’s obligation to
respect, protect, promote, defend and fulfil a Right to
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Health should extend to incorporate this broad definition
of health and wellness.
One significant dimension of health applies across the
physical, mental and social spectrum of the human
experience: sexual and reproductive health. And, when
passed through the prism of human rights, sexual and
reproductive rights. Often bundled together as a
conveniently interchangeable package of terms and

concepts, these four fields are, significantly, distinct from
one another. Health needs and services are indivisibly
intertwined with human rights, including the right to
health; they complement one another.
The Table below briefly compares and contrasts Sexual
Health and Reproductive Health, with Sexual Rights and
Reproductive Rights.

HEALTH NEEDS AND SERVICES
SEXUAL HEALTH
Sexual Health refers to "a state of physical, mental and social wellbeing in relation to sexuality. It requires a positive and respectful
approach to sexuality and sexual relationships, as well as the
possibility of having pleasurable and safe sexual experiences, free of
coercion, discrimination and violence."10 Sexual Health needs and
services might include:
•
•
•
•
•

Access to comprehensive, inclusive, sexuality education,
including sexual health and services, and safe sexual
practices.
Psychosocial support and safe spaces to discuss sex and
sexuality, and to frame each positively.
Access to products and commodities that promote sexual
pleasure, facilitate safer sex (lubricants; condoms; dental
dams; finger cots; etc.) and prevent unwanted pregnancy.
Access to services for the prevention, management and
treatment of sexually transmitted infections, including HIV.
Care, support and counselling services for victims of sexual
violence.

REPRODUCTIVE HEALTH
Reproductive Health refers to “reproductive processes, functions and
system at all stages of life. People are able to have a responsible,
satisfying and safer sex life, with the capability to reproduce.”11
Reproductive Health needs and services might include:
•
•

•
•
•

•

SEXUAL RIGHTS
Sexual rights involve the application of universal human rights to
humans as sexual beings, and might include:
•
•
•
•
•
•

The right to freedom of expression: to claim a sexual
orientation or gender identity, without discrimination.
The right to comprehensive, inclusive, information about
sexuality and sexual health, and to comprehensive sexual
health services, without discrimination.
The right to refuse unwanted sexual advances.
The rights to choice and consent in sexual relationships.
The right to bodily autonomy and integrity.
Safety and security from sexual violence and other genderviolence, with access to justice, irrespective of sexual
orientation or gender identity.

Access to information and education about the human
reproductive system, reproductive health and services
Access to reproductive health care (including breast, cervical,
testicular, prostate and other cancer screening, hormone
health, menstrual hygiene, menopause, treatment of
reproductive tract infections, functional problems such as
impotence, genital and pelvic diseases, etc.)
Access to safe, effective, affordable and acceptable methods
of contraception.
Access to healthcare services to promote and facilitate
fertility, quality antenatal care, safe pregnancy and childbirth,
and quality postpartum care.
Information about and access to safe termination of
pregnancy.
Access to reproductive health counselling services.

REPRODUCTIVE RIGHTS
“Reproductive rights rest on the recognition of the basic right of all
couples and individuals to decide freely and responsibly the number,
spacing and timing of their children and to have the information and
means to do so, and the right to attain the highest standard of sexual
and reproductive health. They also include the right of all to make
decisions concerning reproduction free of discrimination, coercion and
violence.”12 Reproductive rights might include:
•
•
•
•
•

The right to comprehensive information and services around
reproductive health.
The right to have a family, or to choose to not have a family.
Access to contraception, or to fertility services and adoption
services in order to have a family.
The right to marry, to delay marriage or choose not to marry.
Freedom from coercive, non-consensual medical procedures
(forced anal testing; mastectomies; hysterectomies)

HUMAN RIGHTS – EQUALITY, DIGNITY, LIBERTY, NON-DISCRIMINATION, PRIVACY

10

World Health Organisation
Ibid
12 Ibid
11
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Key Populations
“Key Populations” is common, popular terminology that
has emerged and evolved from the global experience of
and response to HIV. It is, essentially, epidemiological
language used to describe populations that are especially
significant to controlling and curbing the progression of
the epidemic around the world, populations that require
special attention because they are particularly vulnerable
to HIV – through biological, behavioural and socio-legal
factors – and frequently lack adequate access to quality
services.
Most countries around the world have accepted and
agreed that these “Key Populations” include gay men and
other men who have sex with men (MSM); sex workers
(SW); transgender people (TG); people who inject drugs
(PWID); and prisoners and other incarcerated people.
•

Sub-Saharan Africa’s HIV epidemic is generalised
– affecting the population as a whole – and
driven by sexual transmission. Despite this, at
least 25% of new HIV infections in 2016
occurred in key populations.

•

Key populations are disproportionately affected
by HIV within that generalised epidemic.
Although the population sizes of men who have
sex with men, sex workers and transgender
people are significantly smaller than the general
population, the prevalence of HIV in each
population is significantly higher.
o

Men who have sex with men are
calculated to be 24 times more at risk
of HIV compared to the general
population. For instance, in 2016
Lesotho reported HIV prevalence at
25% of the general population;
prevalence amongst sex workers was
72%, and 33% amongst men who have
sex with men.

o

Transgender people are calculated to
be 49 times more at risk of HIV
compared to the general population.

o

Sex workers are calculated to be 10
times more at risk of HIV compared to

the general population. In countries
like Namibia, Botswana and Zimbabwe,
HIV prevalence amongst this
population (the majority of whom are
cisgender women, but also includes
transgender people and men who have
sex with men) was estimated to range
between 50%-70% by 2016.
Key populations are disproportionately vulnerable to HIV
owing largely to social, legal and structural factors in
their lived environment that limit their sexual and
reproductive rights and freedoms in ways that, in turn,
undermine their access to sexual and reproductive health
services, and to justice. For instance:
•

Homophobic, transphobic and other
stigmatising social attitudes create a social and
healthcare environment hostile to men who
have sex with men, transgender people, and sex
workers. Consequently, individuals in these
populations avoid seeking services.

•

Punitive laws that criminalise same-sex conduct
and varying aspects of sex work, and are used to
harass and persecute transgender people
legitimise and institutionalise stigma and
discrimination. Such laws deny people the
rights to sexual and gender identity, and
severely limit access to protection and justice. A
punitive, discriminatory legal environment is
marginalising and isolating, and enables
exploitation and violence of already vulnerable
populations.

HIV is certainly not the singly pre-eminent issue that
matters in a discourse on health in Africa, but it is an
interesting and insightful indicator of the complex
tapestry of health and rights within States parties to
treaties such as the Universal Declaration of Human
Rights (UDHR) and the International Covenant on
Economic, Social and Cultural Rights (ICESCR). HIV is a
container for an analysis of sexual and reproductive
health; of human rights applied to human sexuality and
health; of policy and law; and of the health and success
of inclusive, progressive, democratic societies.
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PROBLEMATISING
DEFINITIONS
“Key Populations” and “SRHR” have become
commonplace terminology in the development
community, in and around discourse about health and
rights. But, as terms and concepts, they have their origin
and meaning in a particular paradigm.

b.

“Key Populations” language,
programming and policy revolve
around a scientific model of
vulnerability and transmission that are
heteronormative and patriarchal: that
is, they focus on risk from contact with
a penis. And in so doing, further
exacerbate the gender inequities in
both the health and rights discourses
by making invisible lesbian and bisexual
women who, through biology,
behaviour and socio-legal factors, are
vulnerable to infections, to stigma, to
HIV, to violence. Queer women –
whose right to a recognised sexual
orientation is ignored – have their
specific sexual and reproductive health
needs underserved.

c.

Whilst transgender people are named
as priority populations for intervention,
this is largely in the context of clinical
intervention and programming, and not
with reference to a recognition of
gender identity, or to a broadening of
the conventional definition of gender.
A narrow focus on “sexual and
reproductive health” for key
populations does not automatically
confer sexual and reproductive rights.

Generally, the problem with both terms – in their
common application – comes down to “narrowness”.
In the socio-political context defined through
international and constitutional law, secular states with
constitutional governments are parties to human rights
treaties that articulate aspiration and vision for, and legal
undertaking towards, becoming societies that are
egalitarian, pluralistic, and democratic. The respect for
and protection of diversity through fundamental
entitlements to equality, dignity, and liberty ultimately
pivot around the simple phrase “for all”. Inclusivity is a
foundation.
Here lies the problem of “Key Populations” and “SRHR”
terminology; they are not very inclusive.
1.

“Key Populations” is epidemiological language,
in the context of HIV. At best, it is the language,
more broadly, of public health. But it has
notable limitations:
a.

By focussing on behavioural drivers of
pathology and epidemiology (eg. men
who have sex with men), it makes
invisible the existence and validity of
queer identities (eg. gay and bisexual
men; gender non-conforming persons).
It becomes a convenient way to focus
on sexual health without
acknowledging and recognising sexual
rights that include the right to
recognition of a sexual orientation. By
way of illustration, it is interesting to
note that every National Strategic Plan
for HIV Response across the 15
countries under analysis in this study
contains reference to “Key
Populations”; it affirms that these
populations exist. At the same time,
only one of those Plans (Zimbabwe)
makes a single passing reference to
“LGBT” identities.

2.

“SRHR” has similar limitations.
a.

“SRHR” is commonly unpacked to
suggest “sexual and reproductive
health rights”, as opposed to “sexual
and reproductive health, and sexual
and reproductive rights (SRH-R)”. The
former framing draws attention and
resources to the right to health
(including access to healthcare or
health services). It makes it possible to
deliver programmes and interventions
in the public health domain, without
engaging in the potentially more
complex and controversial discourse on
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human rights, sexual orientation and
gender identity13.
b.

Where SRH-R is more broadly applied –
that is, health and rights – the focus
has traditionally been largely on
cisgender women, and then
presumably within a heteronormative
paradigm. On fertility. On pregnancy.
On family planning and contraception.
On protection from gender-violence.
And, on HIV. Whilst there can be no
argument that women are a critically
important and necessary priority, a
case could be made to expand that
focus in the interests of inclusivity and
diversity: that cisgender heterosexual
women are not alone in having a
reproductive system, sexual
interactions, the rights to consent and
bodily autonomy, or the desire to have
a family. In a society where the highest
attainable standard of health is a right
“for all” – with equality, without
discrimination – what are the sexual
health and reproductive health
requirements of a gay or bisexual man?
And how are they different from the
sexual health and reproductive health
requirements of a trans man? Or a
trans woman? Or a lesbian woman?
Or the reproductive health needs and
interests of a lesbian couple who,
potentially, may be interested in having
a family?14

13

“…the language of rights is not necessarily how people frame
their understandings of reproductive and sexual well-being or
their sense of entitlement to it…” (Parenzee, P. Overview:
Sexual and Reproductive Health And Rights of Key Populations
in the African Context. November 2017)
14

“International treaties, conventions and resolutions related to
SRHR have obliged governments to prioritize SRHR in their
health policies as well as programming. These instruments were
developed as a way to enable and address women’s access to
sexual and reproductive health and advance related rights.

c.

Interestingly, even in such cases where
SRH-R is so gendered, trans men (born
with female biology) and trans women
(a female gender identity and/or
expression) do not feature significantly
in discussions on gender, on sexual
health, on reproductive health, on
gender-violence and protection,
despite scientifically confirmed
evidence of their disproportionately
higher vulnerability to HIV and
violence, and their degree of exclusion
and marginalisation.

The basic challenge to these definitions is simple: to
respect diversity; and to exercise inclusion. To think
carefully about what it means – from a universal human
rights perspective, applied to sexual and reproductive
health – to be “for all”.
Exclusion throws a light on the fundamental offence at
the heart of unequal societies. That offence is not,
ultimately, to be LGBTQ+. Or to be a sex worker. These
identities are simply illustrations; manifestations;
expressions. The fundamental offence is, instead, to be
non-conforming. To be perceived to deviate from a
prescribed, acceptable standard of “normal”, defined
from a single particular point of reference commonly
held by a privileged majority. If conformity to a single
standard or expression is the measure for equality, then
“for all” really only means “for all…like us”. This is not
very equal at all, and leaves room for othering of anyone
who is deemed, at some point, and for some reason, to
be different.

While recognition is given to women’s vulnerability it is within
the confines of a normative perception of women as ‘wives and
mothers’. The need for an integrated approach to SRHR beyond
HIV/AIDS (and a heterosexual and family planning/child-bearing
box) is critical as the lack of recognition of those in society who
are among the most powerless as a result of their sexuality and
gender, limits access to SRH services and exacerbates their
vulnerability to harm.” (Parenzee, P. Overview: Sexual and
Reproductive Health And Rights Of Key Populations In The
African Context. November 2017.)
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SRH-R/Messages/

NO RIGHTS, NO HEALTH
Each of the fifteen countries reviewed in this
analysis has legally binding obligations – under
domestic constitutional law, or international law –
to respect, promote, protect, defend and fulfil
human rights. Each country has provisions on the
rights to life, to equality, to dignity, to nondiscrimination and – either expressly or inferred –
the right to health: that States parties make
resources available towards the progressive
realisation of the highest attainable standard of
health, for all.
If these rights are – in addition to being universal
and inalienable – indivisible, or at the very least,
interdependent, it stands to reason that there can
be no logical or constructive separation of the rights
to health, from the rights to dignity, equality and
non-discrimination. And where minority
populations are denied dignity, equality and nondiscrimination that are otherwise afforded to a
majority, their rights to health are compromised.
In failing to promote and protect basic entitlements
and freedoms, for all, the State fails in its obligation
to fulfil the right to health, for all. And, arguably, by
not sufficiently holding the State to account to fulfil
these obligations, civil society fails in its duty.
No rights; no health.
Sexual Rights and Reproductive Rights – distinct
from health services -- are extensions of human
rights. They are applications of the basic rights and
freedoms mapped onto the sexual and reproductive
lives of individuals, and speak of liberty, privacy,
dignity, equality, choice and consent. The right to
quality sexual health; to a safe and satisfying sexual
life with a partner or partners of choice; to selfdeterminism, control and agency in matters of
sexuality, reproduction, bodily integrity and gender
identity; to access to services and information that
make it possible to appropriate these rights.

Where sexual identities and diversity are affirmed in
the design and delivery of services to sexual and
gender minorities, where the right to choose for
oneself about one’s own body and sexuality is
respected, demand, access, uptake and utilisation
of services increase. Identity – sexual orientation,
gender identity, gender expression – is not
incidental to seeking healthcare and services.
Where identities and rights are suppressed,
criminalised, denied or invisibilised – where gay
men do not feel confident to talk about an anal
infection because it reveals their orientation; where
a trans woman, reluctantly and internally conflicted,
presents at a facility as a straight man in order to
receive services free of fear and discrimination;
where lesbian women lie about their domestic
partner in response to a presumptively
heterosexual series of questions to establish a
history; where sex workers avoid seeking care or
treatment – health outcomes suffer.
Identity matters, not only biology. Moreover,
identity matters to biology. And this is relevant to
health workers who aim to provide quality services.
Service-users need to be able to speak freely about
who they are – the totality of their lives, that are so
much more than risk and disease – to describe and
discuss the symptoms, the behaviours, the concerns
that lead them to seek care. Without that complete
picture, service providers cannot make an accurate
diagnosis that facilitates quality care, and satisfies a
standard for physical and mental health that are
accessible or appropriate.
Social inequality – as much as, if not more so than
biology – is a determinant of individual and public
health. Achieving good sexual and reproductive
health is indivisible from good sexual and
reproductive rights; there is something artificial
about focussing on one, while ignoring the other;
and, ultimately, unproductive.
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SRH-R/Messages/

EQUAL IS NOT THE SAME
Advancing human rights in societies where minorities are
suppressed and oppressed is necessary to facilitate better
health outcomes. The reverse is also true: rights might be
better recognised and fulfilled through better quality
delivery of sexual and reproductive health programmes and
services, when those services are accessible and
appropriate.

•

Lesbian, bisexual women and other women who
have sex with women (LBWSW), and trans men,
may require access to male and female condoms,
to dental dams and finger cots, and to lubricants.

•

Sex workers may require access to male and
female condoms, and to lubricants, and to PrEP.

Ultimately, the Right to Health, coupled with the Right to
Equality make provision for the highest attainable standard
of physical and mental health, for all, without
discrimination.

Comprehensive sexuality education includes
information about penile-vaginal sex, anal sex, oral sex,
manual stimulation, non-penetrative sex, heterosexual,
homosexual and bisexual orientations.

“For all” is no small phrase. It challenges our collective
definition of “equality” and how that standard is applied. In
societies made up of diverse populations, “equal” cannot
mean “the same”, because people are not identical. They
are different, with different needs. Instead, “equal” means
“equally effective” or “of equal value” to each person,
according to their varied needs and circumstances.

STI management

This is a significant consideration for sexual and
reproductive health, and sexual and reproductive rights,
when applied to sexual and gender minorities, and sex
workers. It suggests that people be treated (in attitude and
regard, and – literally – with medical treatment) as if each is
equally deserving of the highest attainable standard of
health suited to their unique needs. Good health should be
APPROPRIATE – a right fit for gender (biological sex, gender
identity, gender expression); for sexual orientation; for
livelihood – and ACCESSIBLE – able to be reached by people
who may face many barriers (social; economic; class;
physical and environmental) to accessing services.
When “equal” means “the same” – the presumption that
everyone is identical – many who are different with
different needs are excluded, and rights are not applied for
all.
In the context of sexual and reproductive health and rights –
where everyone is entitled to fundamental human rights to
freedom, life dignity, equality, non-discrimination and
privacy – thoughtful and considered differentiation is
necessary to customise services so that they are inclusive of
and equally effective for different populations.
Consider:
Prevention of HIV transmission
•

Gay, bisexual men and other men who have
sex with men (GBMSM), and trans women
may require access to male condoms,
lubricants and PrEP.

•

STIs are screened for and treated as stand-alone
programmes, and not only as conditions of HIVservices.

•

STI screening involves examination of the mouth,
throat, anus upon presentation with symptoms.

•

LBWSW have access to information, care and
treatment for vaginal infections that may be
manually transmitted.

Counselling by health workers – and standardised
questions – should not make assumptions about
heterosexual partners or heterosexual sex.
Trans men may need access to cervical and breast
cancer screening. Trans women may need access to
prostate, testicular and breast cancer screening.
Trans men and women may have concerns about drug
interactions between ART and hormones that inhibit
their adherence to treatment.
Sexual rights for sexual and gender minorities and sex
workers require that these identities not be
criminalised. And that grounds for arrest and
degrading and harmful detention be removed.
Sexual rights around safety from gender violence
require that the definition of sexual assault and rape be
broadened in many jurisdictions to include men, so that
protections can extend to gay and bisexual men, to
trans women, and to trans men.
A person-centred approach is, ultimately, the foundational
principle upon which human rights can be applied to sexual
and reproductive health and wellbeing, to ensure that
services and rights really are equally afforded – not
identically – for all, without discrimination.
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SECTION TWO
POLICY AND LAW
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“What convinces masses
are not facts, not
even invented facts, but
only the consistency
of the system of
which they are
presumably a part.”
HANNAH ARENDT
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POLICY AND LAW/SENTINELS
Section One of this document aimed to establish and
develop a broad conceptual framework through which
sexual and reproductive health and rights (SRH-R) might
be understood and, specifically, how that might apply to
sexual and gender minorities and sex workers in Africa.
That analysis may point to a set of summary conclusions:
1.

Human Rights – to equality, to dignity, to liberty,
to non-discrimination -- are entrenched in
international law and domestic constitutional
law for each of the fifteen countries under
analysis.

2.

The Right to Health is either directly expressed
or can be inferred from other rights expressed in
the constitutions of each country, all of whom
are parties to legally binding international
treaties that explicitly name the Right to Health,
and place obligations on the State to provide for
the highest attainable standard of physical and
mental health for all.

3.

HIV frames a context in Africa that highlights
populations disproportionately affected by HIV,
whose increased vulnerability stems from their
exclusion from appropriate healthcare and the
limitations of their rights on the basis of sexual
orientation, gender identity or livelihood.

4.

Declaration of Human Rights to which countries around
the world expressed their assent.
International law gives structure to these international
relationships in the interactions of states with one
another. It also expresses the shared values of the
international community and lays foundation for
engagement within and between nations that seeks to
find harmony between justice, a shared global
accountability, a shared responsibility for the welfare of
humanity, and respect for sovereignty.
Significant international law – through treaties,
conventions, protocols, covenants and declarations –
exists to interpret human rights within the framework of
health, and specifically to apply those rights to respect,
protect and defend human sexuality and human
reproduction. These laws around sexual and
reproductive health and rights resound with the rights to
freedom, to equality, to non-discrimination, to privacy,
to human dignity, and confer on states that are party to
each treaty the obligation to provide, domestically, for
the highest attainable standard of health.
The table below outlines a number of these agreements,
briefly summarising their SRH-R focus, and indicating
where countries have elected, through ratification (R) or
accession (A) , to be legally bound to fulfil their
obligations as parties to each respective treaty.

Without recognition and protection of sexual
and reproductive rights, there can be no
satisfactory achievement of sexual and
reproductive health, for all.

Section Two of this analysis explores three dimensions of
policy and law relating to sexual and reproductive health
and rights:
1.

the international treaties that give profile
and authority to SRH-R;

2.

the national strategic plans guiding
responses to HIV;

3.

criminalisation of same-sex conduct and sex
work.

Treaties and International Law
In an increasingly interconnected and interdependent
world, diplomacy – the practice of managing
international relationships between sovereign states – is
a taut lifeline against isolationism, fragmentation of a
global community, exploitation and abuse of power. It is
also, at its most successful, a builder of alliances in the
interests of peace, and for the common good of
humanity. From such aspirations came the Universal
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INTERNATIONAL TREATIES RELATING TO SRH-R in AFRICA
BWA

BFA

BDI

COG

C’IV

ETH

KYA

NAM

SEN

SAF

SWZ

TNZ

UGA

ZAM

ZIM

R

R

R

R

R

R

R

R

R

R

R

R

R

R

R

NO

R

R

R

R

R

R

R

R

R

R

R

R

R

R

A

A

R

R

R

R

A

A

R

R

R

R

R

R

A

NO

R

NO

R

R

NO

R

R

R

R

R

R

R

R

R

R

R

R

R

R

International Covenant on Civil and Political Rights (ICCPR;
1976)
The covenant commits its parties to respect the civil and political
rights of individuals, including the right to life, freedom of religion,
freedom of speech, freedom of assembly, electoral rights and rights to
due process and a fair trial

International Covenant on Economic, Social and Cultural
Rights (ICESCR; 1976)
Importantly, this treaty is the foundation to the expressed right to
health. Parties are obligated to work towards the progressive
realisation of the highest attainable standard of health for all. The
covenant also speaks to labour rights, the right to education, and the
right to an adequate standard of living.

Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW; 1979)
Described as an international bill of rights for women, CEDAW is the
only international instrument to comprehensively address women’s
rights within political, civil, cultural, economic and social life, covering
education, employment, marriage and family relations, health care,
politics, finance and law.

The Protocol to the African Charter on Human and Peoples’
Rights on the Rights of Women in Africa (African Women’s
Protocol; Maputo Protocol; 2005)
Under the African Union, the treaty is a supplement to the regional
human rights charter, the African Charter on Human and Peoples’
Rights (the African Charter). The protocol provides broad protection
for women’s human rights, including their sexual and reproductive
rights.

SADC Protocol on Gender and Development (2008)
The Objectives of the Protocol are among others to provide for the
empowerment of women, to eliminate discrimination and to achieve
gender equality and equity through the development and
implementation of gender responsive legislation, policies,
programmes and projects

R

not a SADC member

R

R

25

Sexual and reproductive health and rights themes are
visible in many other non-binding international and
regional records, commitments, declarations and
instruments over a period spanning more than two
decades, an indication of their continued relevance and
of increasing recognition of their priority.
•

•

•

•

The Vienna Declaration and Programme of
Action (1993) recognized that the promotion
and protection of human rights must be a
matter of the highest priority for states and for
the international community. It envisaged a
strengthening of human rights norms and
institutions at the national and international
levels and recognized the critical role that
human rights defenders play in the realisation of
fundamental rights and freedoms.
The International Conference on Population
and Development Programme of Action (ICPD
POA; 1994) was a landmark event, recognising
that reproductive health and rights, as well as
women's empowerment and gender equality,
are cornerstones of population and
development programmes.
The Platform for Action of the Fourth World
Conference on Women (United Nations, 1995)
set an agenda for women’s empowerment, to
accelerate the implementation of strategies for
the advancement of women, and to remove
obstacles to women’s active participation in
public and private life through a full and equal
share in economic, social, cultural and political
decision-making.
The Millennium Development Goals (2000)
were the eight international development goals
for the year 2015 that had been established
following the Millennium Summit of the United
Nations in 2000, following the adoption of the
United Nations Millennium Declaration. Under
its 5th Goal, the MDGs focussed strongly on the
reduction of maternal mortality and set a target
for achieving universal access to reproductive
health.

•

In the Declaration of Commitment on HIV and
AIDS (2001) The United Nations General
Assembly expressed “a global commitment to
enhancing coordination and intensification of
national, regional and international efforts to
combat [HIV/AIDS] in a comprehensive manner.

•

The Continental Policy Framework on Sexual
and Reproductive Health and Rights (2005)
developed by the African Union Commission
reviewed the position of Africa with regard to
the international consensus regarding SRH-R,

the progress achieved so far in implementing
the ICPD/PoA, the gaps and opportunities in the
areas of SRHR issues and the challenges facing
Africa. The Policy Framework called for the
integration of SRH-R into primary health care,
for health sector strengthening for SRH-R in
particular, and for gender mainstreaming.
•

The Maputo Plan of Action (MPOA) on the
Continental Policy Framework strategy on
Sexual and Reproductive Health and Rights
(2006) saw Ministers of health and delegates
from 48 African countries unanimously agree
that poor sexual and reproductive health is a
leading killer in Africa. The Maputo Plan of
Action focuses on family planning and
reproductive health (FP/RH) priorities for Africa
in the context of achieving both the
International Conference on Population and
Development (ICPD) goals and the Millennium
Development Goals (MDGs)

•

The Yogyakarta Principles were developed and
adopted (2006), applying International Human
Rights Law in relation to Sexual Orientation and
Gender Identity.

•

Resolution 2012/1 on ‘Adolescents and Youth’
adopted at the 45th UN Commission on
Population and Development (2012) A
Population Commission was established by the
Economic and Social Council in its resolution 3
(III) of 3 October 1946. In its resolution 49/128
of 19 December 1994, the primary role of the
commission was determined to be follow-up to
the implementation of the Programme of Action
of the International Conference on Population
and Development, (ICPD). The Commission
would monitor, review and assess the
implementation of the Programme of Action at
the national, regional and international levels
and advise the Council accordingly.

•

The Addis Ababa Declaration on Population and
Development in Africa Beyond 2014 (2013) saw
African ministers conclude a two-day segment
of the Regional Conference on Population and
Development Beyond 2014 with the adoption of
an Addis Ababa declaration. In that declaration,
parliamentarians renewed a commitment to
legislative reform to strengthen protection of
human rights; to ensuring gender-inclusiveness
and parity; to operationalize the right to the
highest attainable standard of health, to achieve
universal access to sexual and reproductive
health services, free from all forms of
discrimination; and to enact and enforce laws
and policies within the national political and
legal framework to respect and protect sexual
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and reproductive health and rights of all
individuals.
•

The United Nations General Assembly adopted
the Sustainable Development Goals (SDGs;
2015) to succeed the Millennium Development
Goals and set targets and indicators for
achieving those goals by 2030. Amongst the
goals are the mandates to:
o
o

o
o

expand in order to accommodate previously
excluded or unconsidered populations and
disciplines.
3.

An acknowledgement of debt is owed to the
feminist movement who championed the cause
of SRH-R through a strong focus on the rights of
women and girls to health, and through whose
advocacy and activism maternal health and
adolescent sexual and reproductive health were
prioritised, and the priority of women in the
HIV-response was highlighted. That political
engagement to push the boundaries on health
policy, and to exert pressure and accountability,
also served to draw attention to
intersectionality: the multiple axes of
oppression that conspire to further exclude
marginalised and vulnerable groups from equal
rights and services (race; wealth; class; rurality;
education; etc.). The intersection between
health and wellbeing, rights and power became
starkly revealed.

4.

Across the policy environment, and time, HIV
and maternal health are well represented. And,
generally, the rights of women to equality and
non-discrimination. Policy emphasis is on the
reproductive health of women, and to a
somewhat lesser extent, on the sexual health of
women. By contrast, however, sexual rights –
even for heterosexual, cisgender women – are
poorly represented in the policy discourse, with
virtually no emphasis on sexual orientation and
gender identity.

5.

Policy commitments exist, with an expectation
of implementation established in law.
Substantial, detailed policy frameworks exist to
guide implementation, with targets and goals to
achieve. This suggests that States are
accountable to reach numbers, and report: an
opportunity for civil society engagement around
strategy, domestic policy development, tracking
and monitoring.

6.

There is a clear gap in the expanding, evolving
policy landscape for sexual and reproductive
health and rights: sexual and gender minorities,
especially, and sex workers.

Ensure healthy lives and promote
wellbeing for all at all ages
Ensure inclusive and equitable quality
education and promote lifelong
learning for all
Achieve gender equality and empower
all women and girls
Promote peaceful and inclusive
societies for sustainable development,
provide access to justice for all, and
build effective, accountable and
inclusive institutions at all levels.

Arguably, sexual and reproductive health and
rights are central to the achievement of those
goals, and phrases such as “for all”, “inclusive”,
“equitable”, “gender”, “access to justice” and
“accountable” become of special relevance to
sexual and gender minorities and sex workers,
and to civil society in general.
This analysis of international policy suggests several
observations that may be of significance to advancing
sexual and reproductive health and rights for sexual and
gender minorities and sex workers in Africa.
1.

2.

Interpreted from an appreciative, optimistic
perspective, perhaps most significant is the fact
that SRH-R is not a low-profile issue in Africa, or
in the world. In fact, SRH-R has existed in the
international policy domain for almost three
decades, and has increased over time in
visibility, in political and activist profile, and in
specificity. Political engagement has, in
principle, been more than rhetoric. Ratification
of specific treaties carry with it legally binding
obligations on each Sate to act on its stated
conviction, and fulfil the commitments made by
Heads of State, health ministers and other
parliamentarians. SRH-R is a matter of law, not
of preference, or selective priority.
SRH-R rhetoric has deepened and evolved over
time: from broad gender equality to maternal
health; to gender mainstreaming; to universal
reproductive health; to HIV; to sexual and
reproductive health; to mainstreaming SRH into
primary health; to adolescent sexual and
reproductive health. The field for SRH-R is not
fixed; it has shown itself to be fluid enough to

a.

Policies employ a conservative, narrow
definition of sex and gender. Sex and
sexual rights are passively
heteronormative. Gender refers,
passively, to birth-assigned biological
sex. This formulation makes little
room for social, service or legal reform
for sexual and gender minorities and
sex workers.
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b.

7.

“Key Populations” appear prolifically in
the national strategic plans for HIV
Response of each country. But these
populations are not acknowledged or
referenced in the broader SRH-R
related treaties developed and drafted
by parliamentarians.

systematically organise, coordinate and administer their
responses to HIV through the development of multi-year
National Strategic Plans or Frameworks (NSP; NSF).
Many of these plans have served to outline actions and
interventions necessary to address the epidemic in each
country, and to indicate the costs of implementing those
strategies so that they can be financed.

It is significant to note – from a health and rights
advocacy perspective – that most African states
have ratified most treaties under review, with
only a few exceptions:

NSPs are an interesting element for analysis as they,
more than any other policy document, identify sexual
and gender minorities, and sex workers as targets for
sexual health and reproductive health interventions. In
this lies a significant irony: the same governments that
develop a plan for health that specifies the State’s duty
of care for sex workers, transgender people, men who
have sex with men (as, epidemiologically speaking, “key
populations”) routinely deny the sexual rights and
reproductive rights – largely, recognition of the “right to
be” – of LGBTQ+ identities and sex workers. Passively,
many of those governments lapse in their responsibility
to enact legislation to protect the rights of people in
these populations. Actively, many of those governments
perpetuate legislation and rhetoric to restrict the
freedoms of these populations, and subject them to
punishment under the law.

a.

Botswana has not ratified the
International Covenant on Economic,
Social and Cultural Rights (ICESCR).

b.

None of the countries under review in
this analysis – in fact, all but three
countries in Africa – have ratified the
Optional Protocol to the International
Covenant on Economic, Social and
Cultural Rights (OP-ICESCR). The
optional protocol is an addendum to
the ICESCR that allows individuals or
groups to file a complaint with the UN
Committee on Economic, Social and
Cultural Rights, if they perceive
themselves to be victims of a violation
for which they cannot obtain justice in
the courts of their own country.

c.

Botswana, Burundi and Ethiopia have
not ratified the Maputo Protocol.

The legal status of these treaties offers civil
society, public health organisations and human
rights organisations the opportunity to hold
States to account (where they have ratified
treaties), or to put pressure on States (where
they have not ratified treaties). Each option
offers a means to focus civil society
engagement.

National Strategic Plans (or Frameworks) on
HIV and AIDS Response
At least three decades after its emergence as a global
epidemic, HIV continues to feature amongst the greatest
threats to public health facing modern-day Africa. Like
no other infectious disease in recent history, it has
brought to the fore issues relating to economics, to law,
to human rights, to social norms and attitudes – all of
which are significant determinants and indicators of
health. It has, also, forced a conversation about human
sexuality and sexual behaviour into an otherwise publicly
conservative sociocultural and political environment.

How to make sense of this seeming contradiction? When
human rights are universal, inalienable and indivisible,
how can the Right to Health be fulfilled when the rights
to equality, non-discrimination, human dignity and
freedom are denied? How are sexual and reproductive
health achieved, especially for populations recognised as
a critical strategic priority, without respecting and
promoting sexual and reproductive rights?
The table below analyses the most recent National
Strategic Plans of 14 countries (reliable data on the
Republic of Congo could not be located). It questions:
•

Through the NSP, does the government of each
country recognise “Key Populations” as
vulnerable? Does the term or concept appear in
the text of the NSP?

•

Are sexual and gender minorities and sex
workers specified under “key populations”?

•

Does the NSP recognise and reference “sexual
and reproductive health” (SRH) in addition to
“HIV”?

•

Does the NSP reference “sexual rights” or
“reproductive rights”?

•

Does the NSP plan for interventions or
strategies towards legal reform to create a more
enabling environment for Key Populations?

For at least two decades, countries around the world,
and within geopolitical regions, have sought to
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NATIONAL STRATEGIC PLANS for HIV / AIDS RESPONSE

Botswana
Burkina Faso
Burundi
Cote d' Ivoire
Ethiopia
Kenya
Namibia
Senegal
South Africa
Swaziland
Tanzania
Uganda
Zambia
Zimbabwe

"Key
Populations”
mentioned/
recognised as
vulnerable

“Men who
have sex with
men"

Sex Workers

Transgender
people (men or
women)

Women who
have sex with
women

"SRH" in
addition to
"HIV"

✓
✓
✓
✓
✓
✓
✓
✓
✓
✓
✓
✓
✓
✓

✓
✓
✓
✓

✓
✓
✓
✓
✓
✓
✓
✓
✓

✓
✓
✓
✓
✓
✓
✓
✓
✓
✓
✓
✓
✓
✓







✓

✓



✓
✓
















✓

Several observations from this analysis may be
interesting and significant to a deeper understanding of
sexual and reproductive health and rights for sexual and
gender minorities and sex workers in Africa.

2.

3.

4.

Every country in the list names “Key
Populations” as a vulnerable group for priority
attention, under its National Strategic Plan. By
definition, the governments of each country
recognise and acknowledge populations of
people who are disproportionately vulnerable to
HIV, whose risk of contracting and transmitting
HIV is higher than the general population
through biological, behavioural, environmental
and socio-legal/structural factors.
Every country in the list recognises the existence
of, and the vulnerability of, men who have sex
with men and sex workers – except Ethiopia,
who makes no mention of men who have sex
with men, either as a vulnerable population
group, or as a target group for services.
Namibia, South Africa, Zambia and Zimbabwe
are the only countries to specify transgender
people as recognised “Key Populations”. Other
NSPs make no mention of this population,
despite global epidemiological evidence to the
fact that transgender people are 49 times more
at risk of HIV.
The limitations of “key populations” as
terminology to encompass vulnerability and risk,
and to interact with “sexual and reproductive
health” is starkly exposed in the way lesbian and

Plans for legal
reform re: Key
Populations



✓

undetermined


✓
✓
✓
✓
✓
✓
✓
✓
✓
✓
✓















✓

✓
✓
✓
✓
✓


✓


bisexual women, and other women who have
sex with women, are excluded from the NSP of
every country.
5.

1.

"sexual
rights" or
"repro.
rights"

The evolution and prominence of “sexual and
reproductive health” as language and concept is
evident, appearing alongside “HIV” in the NSPs
of each country, except Burundi.
a.

This signals the recognition of the need
for HIV-SRH integration in
programming and policy, a direction
that can only be beneficial for
marginalised populations, and an
opportunity for public health and rights
organisations to offer technical support
to achieve appropriate, balanced,
design in programming.

b.

SRH may be included in most NSPs, but
little attention is given to defining the
terminology and concepts, or to specify
what services are included in an SRHpackage, distinct from HIVintervention, and differentiated for
identified Key Populations.

6.

SRH remains firmly embedded in a healthcare
and health services paradigm. Although most
NSPs broadly reference “human rights”, none
mention sexual rights or reproductive rights.

7.

Most NSPs recognise the effect and impact of
stigma and discrimination towards people living
with HIV, and towards constituents of key
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populations. 8 of 14 NSPs show varying degrees
of intention, ambition and progressive thinking,
however, around legal reform and addressing
the structural barriers that marginalise and
exclude people.
•

Tanzania and Uganda conspicuously avoid
LGBTQ+-related legal reform entirely. Legal
and policy reform around sex work are
confined to limiting gender-based violence
against women who are sex workers.

•

Zambia's plans for reform are around
discrimination towards people living with
HIV, and addressing gender-related issues
with sex workers, but not around
recognising sexual orientation or gender
identity. It is interesting to note, however,
that Zambia is one of the only countries to
recognise transgender people as vulnerable
“Key Populations”; although the NSP does
not acknowledge either trans people or
gender identity in its discussion on gender,
gender-programming, or addressing
gender-based violence.

•

Surprisingly, Zimbabwe’s NSP clearly
identifies gaps and challenges around
contemporary legal frameworks in that
country. It is the only NSP to explicitly
mention “criminalisation” as a structural
impediment to reaching Key Populations
with health, and the only NSP to reference
“LGBT” as an acknowledgement of identity.
No specific reference is made in the plan,
however, of intention around legal reform.

Criminalisation of same-sex conduct and sex
work
The vulnerability of sexual and gender minorities and sex
workers – to violence; to HIV; to economic exclusion and
social stigma – can be traced to a range of factors:
biological, behavioural, environmental and structural.
There exist, in policy and law, precepts that limit the
freedoms of gay, bisexual and other men who have sex
with men; lesbian, bisexual and other women who have
sex with women; transgender men and women; nonbinary individuals and male and female sex workers.
These structural limitations – despite constitutional law
and international law that confirm rights to equality,
non-discrimination, dignity and freedom from degrading
treatment – impose severe barriers to access to health
and justice for sexual and gender minorities and sex

workers and are institutionalised and justified by a penal
code that criminalises these identities.
There is nothing euphemistic or ambiguous in the
language of ‘criminalisation’. Criminalisation is not
simply ‘to do something illegal’ or to ‘commit an
offense’. To be criminal, in many jurisdictions, is to be
classified in the same category as those responsible for
treason, murder, rape, violent and harmful assault.
Criminals are dangerous, antisocial, subversive,
threatening, and hazardous to society.
Equally, there can be no such thing as benign
criminalisation. That law – no matter the extent to which
it may or may not be actively enforced – is not harmless.
It undergirds stigma, discrimination, marginalisation and
exclusion, fuelling prejudice, homophobia, transphobia
and hate speech.
It casts an ever-present cloud of fear, uncertainty,
anxiety and hypervigilance for those who are
criminalised, psychological states that are the antithesis
of freedom, health and wellbeing. It erodes self-concept,
leading to a host of unhealthy psychological conditions
and behavioural patterns related to reconciling sexual
orientation, gender identity or gender expression, and
livelihood with a society where the expression of those
identities is disallowed and delegitimized.
It presents a barrier to responsible health-seeking
behaviour and effective appropriation of services. And it
attempts to shrink the space within civil society for the
right to association.
More overtly malicious, criminalisation exposes sexual
and gender minorities and sex workers to harassment,
persecution, abuse and violence; to the threat of arrest,
prosecution and conviction. It legitimises the
extraordinary exercise of authority – and routinely, the
use of unnecessary force and degrading treatment – by
those tasked with security, order and justice. And, as
criminals, these laws facilitate the systemic denial of
rights and protections that are the obligation of the State
responsible for upholding and defending those rights.
The Table that follows analyses the legal state of sexual
and gender minorities and sex workers from the
perspectives of criminalisation (as punitive legislation),
and protective legislation in place per country to
promote, protect and defend their human rights.
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CRIMINALISATION OF SEXUAL AND GENDER MINORITIES AND SEX WORKERS
Key Populations recognised for “HEALTH”

Botswana
Burkina Faso
Burundi
Congo
Cote d' Ivoire
Ethiopia
Kenya
Namibia
Senegal
South Africa
Swaziland
Tanzania
Uganda
Zambia
Zimbabwe

Punitive Legislation

GBMSM
recognised
in NSP

LBWSW
recognised
in NSP

Trans
recognised
in NSP

SW
recognised
in NSP

homosexual
conduct
criminalised

✓
✓
✓









✓
✓
✓

✓

✓


✓
✓
✓
✓

✓
✓
✓
✓
✓

undetermined

✓

✓
✓
✓
✓
✓
✓
✓
✓
✓
















✓

✓



✓
✓

✓
✓
✓
✓
✓
✓
✓
✓
✓
✓
✓

This analysis of the specific legal status of sexual and
gender minorities and sex workers is significant to the
discourse on SRH-R for Key Populations for several
reasons:
1.

2.

As described in Section One above, the
constitutions of each country contain express
provisions on the rights to equality, to human
dignity, to freedom from degrading treatment
and imprisonment, and to privacy. For most
countries, the right to health is either directly
expressed or inferred by countries who, in any
event, are all – except Botswana – parties to the
ICESCR that articulates a universal right to
health. With the exception of Ethiopia, every
country recognises men who have sex with men
and sex workers as “Key Populations”, who
require special care and attention to mitigate
the impact of HIV, and whose vulnerability is
exacerbated by structural injustice and
exclusion.
Despite these provisions in law and policy,
homosexual conduct – private, consensual,
sexual acts between people of the same sex –
remains a criminal offence in 11 out of the 15
countries considered under this analysis. In
these jurisdictions, it is not criminal to be
homosexual – there is no law against sexual
orientation. Instead, the law criminalises sexual

sex work
criminalised

✓
✓



✓
✓
✓
✓
✓

trans identities
prosecutable

✓
✓
✓
✓
✓
✓
✓
✓
✓

✓
✓
✓
✓
✓

conduct. In every country this applies to
conduct between two males. In some, this
applies to same sex conduct by men, and by
women. Despite the law being specific to sexual
conduct, individuals have been harassed,
arbitrarily arrested – from raids on organisation
offices, to raids on private homes, to removal
from public recreational facilities – detained,
subjected to forced anal testing by agents of the
State under the suspicion of homosexuality in
countries like Zambia, Uganda, Tanzania,
Zimbabwe, Senegal, Cote d’Ivoire.
3.

Interestingly, Burkina Faso, Congo and Cote
d'Ivoire, are 3 of 11 African countries that have
never criminalised homosexual conduct. Nor
are they the only African countries where samesex conduct is legal. In fact, of the 54 countries
in Africa, homosexual conduct is not
criminalised in 22. (see Table below)

4.

Achieving decriminalisation – the striking of laws
in the penal code that criminalise same sex
conduct – in Africa is possible in the presentday. South Africa decriminalised in 1994;
Mozambique in 2015; Seychelles in 2016.
Notable challenges to law are presently
underway in Namibia, Botswana, and Kenya that
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– if successful – pave the way to
decriminalisation.
5.

Even in societies where same sex conduct is not
expressly illegal, sexual and gender minorities
remain under threat.
a.

b.

c.

d.

6.

Whilst every country makes
constitutional provision on the right to
non-discrimination, South Africa is the
only country to list sexual orientation
as grounds for non-discrimination.
Whilst some countries may not have
express punitive laws for same sex
conduct, nor do they have any
protective laws for sexual and gender
minorities.
Other laws exist – apart from the
criminalisation of same-sex conduct –
that are frequently applied, with
prejudice towards gay and bisexual
men, trans men and trans women:
laws around “public indecency” or
“gross indecency” or “unnatural
offences” or “impersonating a female”.
In many countries these laws carry
severe consequences. Other restrictive
laws attempt to limit freedom of
expression (eg. suppression of
information and communications
material) and freedom of association
(eg. membership organisations).
Sexual and gender minorities – even in
societies where same sex conduct is
not illegal – are subject to severe social,
cultural, religious (and consequently
political) persecution, with attempts to
draft and pass legislation to formally
limit those freedoms and protections.
Stigma and discrimination remain high
at sociocultural levels.
UN member states continue to reject
efforts by human rights organisations
and civil society organisations, and
recommendations from such processes
as the Universal Periodic Review (see
SECTION FIVE: Advocacy, below), to
expand non-discrimination clauses to
include sexual orientation and/or
gender identity.

Many countries around the world have enacted
protective laws that specific grounds for nondiscrimination. Whilst South Africa is the only
country in this analysis to include sexual
orientation as grounds for general nondiscrimination, both South Africa and Botswana

African states where same sex conduct is not expressly
prohibited or criminalised under the Penal Code
Benin

Gabon

Burkina Faso

Guinea-Bissau

Cape Verde

Lesotho

Central Africa Republic

Madagascar

Chad

Mali

Congo

Mozambique

Cote d'Ivoire

Niger

Dem. Republic Congo

Rwanda

Djibouti

Sao Tome and Principe

Egypt

Seychelles

Equatorial Guinea

South Africa

include sexual orientation as grounds for
employment equality and non-discrimination.
South Africa is the only country to pass
legislation against hate speech on the basis of
sexual orientation, gender expression or gender
identity.
7.

Sex work – selling sex; exchanging sex for
money – is fully criminalized in Burundi, Congo,
South Africa, Swaziland, Tanzania, Uganda, and
Zimbabwe.

8.

Sex work may be legal in some countries (eg.
Senegal – where sex work, uniquely, is both
legal and regulated through the State – and
Ethiopia), but that legality is complex and
limited in many other jurisdictions, less clear-cut
than criminalisation of same sex conduct. And,
arguably, a problematic substitute for
decriminalisation.
a.

In some settings, where popular and
political rhetoric supports a position
that “prostitution” is illegal,
"prostitution" is not specifically
defined. The term is broad and vague.

b.

In some settings where sex work is not
expressly illegal, other enforceable
laws exist that are used as practical
prohibitions against sex workers: laws
around loitering, or against living off
the proceeds of sex work; public
indecency; public disorder; soliciting;
vagrancy.

c.

In other settings, sex work itself
(providing sex as a service) is legal, but
most surrounding activities – soliciting
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in a public place, operating a brothel –
are expressly illegal, making it difficult
to engage in sex work without breaking
the law.
9.

Notable challenges to law around the legality of
sex work, and towards decriminalisation of sex
work, are presently underway in Botswana,
Kenya and South Africa.

“There is very little evidence to
suggest that any criminal laws
related to sex work reduce demand
for sex or the number of sex
workers. Rather, all of them create
an environment of fear and
marginalisation for sex workers,
who often have to work in remote
and unsafe locations to avoid arrest
of themselves or their clients.
These laws can undermine sex
workers’ ability to work together to
identify potentially violent clients
and their capacity to demand
condom use from clients. Where
sex work is criminalised, sex
workers are very vulnerable to
abuse and extortion by police in
detention facilities and elsewhere.”
-

The UNAIDS Advisory Group
on HIV and Sex Work (2011)

Common sense, anecdotal and empirical evidence make
clear the contradictions in rights and health, policy and
law. Populations whose human rights are denied on the

basis of their sexual orientation, gender expression,
gender identity, or livelihood in the case of sex workers,
are severely limited in their sexual and reproductive
freedoms. Criminalising those identities, as a matter of
law and policy, cannot be reconciled with a strategy to
reach those populations with services to improve and
protect their sexual and reproductive health – also a
matter of law and policy.
Criminals who have been vilified by the State do not trust
that same State to have their interests at heart. They do
not utilise or access services with confidence. Nor do
they participate confidently in processes that advance
public participation and public accountability for health.
Conversely, States that regard people as criminals are
not incentivized – by any sense of moral authority or civic
obligation and conscience – to provide appropriate,
differentiated health services to people whose identities
are deemed illegitimate.
Without rights, there can be no health for marginalised,
excluded, populations. Good sexual health and
reproductive health are products and functions of good
sexual and reproductive rights.
Does Law matter? Progressive law reform does not
necessarily change social attitudes, social norms, social
stigma. As can clearly be seen in those state jurisdictions
where homosexual conduct has never been criminalised,
or in those jurisdictions where homosexual conduct is
newly decriminalised, discrimination against sexual and
gender minorities and sex workers persists. There are
still unacceptably high levels of violence; of stigma; of
discrimination; of prejudice. There are still insufficient
and inadequate provisions for protection of minorities.
Law reform alone is not enough. Clearly, social
transformation is necessary alongside transformed law.
Still, legal reform in and of itself matters, in principle as
much as in practice. It remains important and necessary
to put in place legally enforceable protections so that
violations against minorities – by the State and its agents
(such as health providers and police), and by the public –
cannot be legitimised or institutionalised. It places
authority in the hands of the judiciary – in a healthy,
constitutional government – to adjudicate the necessary
limitations on State authority and power.
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SRH-R/Messages/

CRIMINALISATION IS
UNCONSTITUTIONAL
Secular states with constitutional governments
have a single basis around which public life and
government are organised. Not religion (although
legislators and other public officials may be, in their
capacities as private individuals, religious). Not
populism or majority opinion. Not culture or
tradition, although these are central to national
identity. That single basis for regulating political
and public life is Constitutional Law.
The Constitution of each African country under
analysis enshrines fundamental human rights, and
places obligations on the State to respect, promote,
protect, defend and fulfil provisions on – amongst
many others – the rights to life, to liberty, to human
dignity, to equality, to non-discrimination, to
freedom from degrading treatment. In further
accordance with international law, countries
undertake to work towards the progressive
realisation of the highest attainable standard of
health, for all without discrimination (through the
ICESCR); and to eliminate all forms of discrimination
against women (through the CEDAW).
If human rights are universal (for all) and indivisible
or interdependent, the discourse on the right to
health generally, and to sexual and reproductive
health specifically, cannot be separated from
respect and protection of, and fulfilment of sexual
and reproductive rights. And, in the case of sex
workers, the right to work.
The continued criminalisation of same-sex conduct
and sex work is a violation of human rights and
provides a constitutional basis for challenge to
punitive laws against sexual and gender minorities
and sex workers.
Criminalisation of same-sex conduct violates the
right to privacy (since, presumably, same-sex
conduct does not take place in the public space),
the right to dignity (including violation of bodily
integrity when LGBTQ+ people are subjected to

forced examinations), the rights to equality under
the law, and to non-discrimination, to freedom
from degrading treatment or punishment, and to
freedom of association in many jurisdictions where
civil society organisations are refused registration or
harassed.
Further, the criminalisation of sex workers runs
contrary to the provisions and commitments in
CEDAW and other African protocols on gender,
equality, and sexual and reproductive health.
Criminalisation of sex workers, the majority of
whom are women, discriminates against women by
denying them choice and agency over the use of
their bodies; about their livelihood and income –
the right to work and provide for themselves and
their families; and severely limits their protection
from gender-violence.
Punitive laws that criminalise same-sex conduct and
sex work ripple with social impact. They legitimise
social stigma, violence, abuse, harassment and
exploitation. They justify improper, inhumane,
undignified arrest, detention and punishment. They
undermine safety, security and protection for
already vulnerable populations. They sanction the
unlimited use of power by the State against its
citizens whose minority interest should be
protected under the law.
The laws that criminalise are, themselves, illegal.
They can have no persuasive or compelling
legitimacy in constitutional law.
A plan to address the sexual and reproductive
health needs of “Key Populations” cannot be
effective without addressing the leading causes of
risk and vulnerability for those populations:
structural injustice. Legal reform is necessary to
respect, protect and fulfil the sexual rights and
reproductive rights of these minority populations.
Without rights, there can be no health.
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IF RIGHTS ARE FOR ALL, SO IS LAW
The litany of contemporary human rights violations
and civic and criminal offenses against sexual and
gender minorities and sex workers, even in
countries with modern, progressive law suggests
that law is not enough. Perhaps, even, that law is
redundant, impotent in its ability to change the
hearts and minds of people in communities and
societies whose dogmatic attitudes, values, norms
and beliefs fuel and ground homophobia,
transphobia and prejudice.
Social transformation is necessary.
Law is not an island, however, nor does it exist in a
vacuum. If the law governs public life, then legal
reform and social reform are inextricably bound
together. Both are necessary to achieve sustained
change that makes a material difference to the lived
reality of those who are marginalised, excluded,
discriminated against and stigmatised.
If human rights are for all, then so is law. Not as a
weapon to injure and punish, but as a defence to
protect. The trouble with law is that it remains
distant, disconnected and abstract, rhetorical,
theoretical and difficult to access by the citizens it
exists to protect. There is a language to rights and
law, and an endless, streaming conversation about
them playing out in the national discourse. But
ordinary people who should be familiar with that

language, because it speaks supremely to how their
lived reality is organised, do not speak it.
The law seems technical and specialist, reserved for
legal professionals, for those privileged with power
or education or wealth that gives them access to
the language of conversation, and to the
conversation itself.
But, correctly undertaken, the passage of law
should be connected to conversation in society to
make the law accessible to the people. If rights are
for all, the language of rights should be as well.
Human rights campaigners and organisations, and
civil society in general, have an important role to
play in bridging the social-legal divide. To cultivate
literacy and confidence in communities to
appropriate the language of rights and law and
recognise their significance. To not grow
complacent, but to follow through on campaigns
that successfully challenge the law with dialogue to
expand an understanding in society of the meaning
of that judgement. To demonstrate the use of the
law as a tool for monitoring and accountability and
application.
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TEST THE RHETORIC: “IS THAT TRUE?”
The discourse on human rights, sexual rights,
reproductive rights, gender and law is a contested
space; an often uneasy, uncomfortable
conversation that quickly becomes polarized and
combative. Participants in that discourse – and
many silenced bystanders on its fringes – frame
rhetorical positions to justify their beliefs and
actions, to gain ground through debate that is not
often enough constructive and critical dialogue.
Rhetoric is designed for effect: to provoke emotion;
to persuade; to evoke sympathy or anger; to incite;
to deflect; to destabilise. Participation in advancing
sexual and reproductive health, and rights –
especially for sexual and gender minorities and sex
workers in Africa – requires that rhetoric be
critically tested and challenged.
A simple check: “is that necessarily true?”
Is it necessarily true, for instance, that
criminalising same-sex conduct is
legitimate, because same-sex conduct is
“un-African”? Is that true when 11 African
countries have never in their history
criminalised homosexuality? Or when, in
2018, 22 out of 54 African countries do not
criminalise same-sex conduct, a pattern of
change that is slowly, but steadily,
advancing?
Is it necessarily true that criminalising
sexual and gender minorities is justifiable
because they are against our culture as
Africans? Is it true when our cultural
anthropologies and histories tell a different
story, depending how far back we look?
Can we claim that culture is fixed? Is it true
when certain traditional practices – that
have, in fact, historically been part of our
culture, such as female circumcision and
child marriage – are being challenged
because they may no longer be compatible
with our modern State? Is it true about
other practices that are not historically our
culture that have now become acceptable,
commonplace and valued – like, women in

leadership and business? Culture is
dynamic and changes over time, all the
time. South Africa, Mozambique and the
Seychelles are three African nations
demonstrating the fact that change is
possible, favouring instead a constitutional
culture that protects the rights of all.
Is it necessarily true that same-sex conduct
is not our religion in Africa, when Africa is
not one single religion? Or when that
religion – certainly Christian faith, at least –
came to Africa through colonization by
countries that have themselves adjusted
their laws, in the present day, in favour of
freedom and inclusion, but left Africa with a
legacy from which we have otherwise
fought to gain independence? Is it true
when many respected, capable African
religious leaders are, themselves, LGBTQidentifying? Or when similarly respected
heterosexual religious leaders have spoken
against homophobia and transphobia and
injustice, to reject – as a matter of faith –
hatred, exclusion, homophobia and
transphobia? And conversely, for activists,
is it necessarily true – by the same
reasoning – that religious leaders, LGBTQ+
people and sex workers are, universally,
opposed to one another?
As arguments, messages, positions evolve in a
swiftly moving rhetorical environment to frame the
discourse on sexual and reproductive health and
rights, it remains important for public health
organisations, human rights organisations, and civil
society in general, to test that rhetoric. Not
necessarily to contest or combat, but simply to
question: “Is that necessarily true?”
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FINANCING

37

“Act as if what
you do makes a
difference.
It does.”
WILLIAM JAMES
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FINANCING/SENTINELS
No analysis of the health, development, civil society,
public policy and rights landscape in Africa could be
complete without, at least, some recognition of the role
financing plays in advancing an agenda, in determining
regional priorities, and in indicating direction for the
future. Perhaps more than any other factor in
international health and development, money is the
literal currency that draws together disparate ideologies
and stakeholders into an interconnected – if not always
unified – global response. Money is political and
personal, and – critically important in international
development – quantifiable. The old adage rings true:
“Where your treasure is, there your heart will be also.”
This Section is a light analysis of a few dimensions of
financing, relevant to sexual and reproductive health and
rights, exploring:
•
•

•
•

Domestic spend and commitments to financing
health in Africa
A donor footprint in Africa: where are key
donors working, and what are they funding,
thematically?
Official development assistance (ODA) in Africa
Multi-country programmes on sexual and
reproductive health and rights (SRH-R) in Africa

At least two benchmarks are significant to this analysis:
1.

2.

In 2001, Heads of State of African Union
countries pledged to set a target of allocating at
least 15% of their annual budget to improve the
health sector of their respective countries. This
Abuja Declaration followed less than a year
after the global adoption of the Millennium
Development Goals, and recognised the
importance of domestic prioritization of
resources towards the progressive realisation of
the right to health.
Long before 2001, in 1970, members of the
Development Assistance Committee (DAC) – the
leading international forum for bilateral
providers of development cooperation;
presently with a membership of 30 countries –
agreed to set a target of 0.7% of Gross National
Income (GNI) for Official Development
Assistance (ODA). This target – GNI/ODA – has
been repeatedly re-endorsed at the highest
level at international development aid and
development conferences.

Although neither of these targets is legally binding – as in
the case of international treaties discussed in earlier
sections – each target lends itself to monitoring,
accountability and advocacy by civil society actors and

other stakeholders. They are important practical
barometers of commitment and priority.

Domestic Expenditure towards Health
Despite it not being a legally binding obligation, the
Abuja Declaration remains a useful benchmark against
which to monitor government commitment to health,
and to make good on its obligation to provide increasing
resources to fulfil the right to health, according to the
ICESCR.
The table below illustrates the domestic health budget
allocation for financial year 2017/2018, as a percentage
of GDP, for several countries under analysis in this
review:

Domestic Health Budget allocation as a % of
GDP: financial year 2017/2018
Botswana

16.7

Burundi

12

Kenya

7.6

Namibia

10

South Africa
Swaziland

12.3
9.1

Tanzania

14.19

Uganda

7.4

Zambia

9.5

Zimbabwe

11

1.

Evidence suggests that tracking progress against
the Abuja Declaration is not an exact science.
Various sources – for instance, the African
Union Commission vs. the World Health
Organisation – offer slightly differing
interpretations that challenge certainty. What
does seem generally consistent and accepted,
however, is that:
a.

Fewer than 10 of the 54 countries in
the African Union have reached or
surpassed the Abuja Declaration.

b.

Only seven countries — Rwanda,
Botswana, Niger, Zambia, Malawi and
Burkina Faso, South Africa — have, at
some point in time, reached or
surpassed the Abuja target, although
these levels vary from financial year to
financial year.

c.

Since the declaration was made, most
African governments have increased
the proportion of total public
expenditure allocated to health,
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although tracking over time suggests
that about 20% of governments have
reduced domestic public spending on
health.
d.

2.

b.

Whilst HIV and AIDS – as has already been
alluded to in this document – is not singly or
accurately representative of overall public
health policy or efficiency, it does offer
illustration and insight relevant to sexual and
reproductive health policy and programming.
Notably:
a.

3.

In the majority of African States,
however, the health sector share of
total government expenditure is below
10%.

workers renders unsatisfying and
unclear results. Some countries have a
globular budget for “key populations”,
but nothing more specific.

In some countries – like South Africa
and Namibia, for instance –
government is now the majority
contributor to the national health
response, over international donors,
funding between 50% - 70% of the
response from domestic sources.

c.

The reality for most countries in Africa,
however, especially those who are low
and middle income, is that they remain
heavily dependent on international
donors to finance HIV responses at
scale. According to UNAIDS (2017),
eight of fifteen countries in East and
Southern Africa – by illustration – are
dependent on donors for more than
80% of their HIV response.

HIV as a lens into domestic health financing is
especially significant to the discourse on sexual
and reproductive health and rights for sexual
and gender minorities, and sex workers, for at
least three reasons:
a.

Of Swaziland’s 550 million USD
HIV Response budget, 1
million USD is allocated to
“key populations”.

Around the world, domestic funding for
HIV now exceeds funds provided by
international donors. 57% of the global
funding total for HIV response comes
from domestic investment. This is not
only because countries have worked
towards greater levels of selfsufficiency; it is also symptomatic of
international donor stagnation and
decline.

b.

Analysis of the NSPs of each country,
and the extent to which budgets are
specifically allocated to prevention,
care, treatment for “Key Populations”
or, more specifically, men who have sex
with men, transgender people and sex

Globally, 2% of all HIV funding, and
around 9% of resources allocated
specifically for prevention are spent on
“Key Populations”, despite their
markedly disproportionate vulnerability
and burden of infection. Between 40%
and 50% of all new HIV infections in
adults occur among these populations.

Of Zambia’s 503 million USD
HIV Response budget, 0.58
million USD is allocated to
“MSM” and “sex workers”.
Of Uganda’s 3,6 billion USD
HIV Response budget, 1.5
million is allocated to “MSM”
and “sex workers”.
Given the legal and policy environment
in these countries with respect to
sexual and gender minorities, and their
domestic health spending history, the
threat of declining international aid to
the sexual and reproductive health and
rights of minorities becomes
increasingly apparent.
c.

Globally, human rights interventions
account for only 0.13% of all HIV
spending in low and middle-income
countries, and are unlikely to be
domestically resourced by
governments that are responsible for
defaulting on their obligations to
promote, protect, defend, and fulfil the
human rights of sexual and gender
minorities and sex workers.

International donor footprint: bilateral,
multilateral and institutional development
assistance in Africa.
For African States, the Abuja Declaration is an important
benchmark, albeit aspirational. Achieving that target of
15% GDP towards health is a significant signal of
commitment by the State towards the priority of health,
and to fulfilling the right to health. That benchmark,
however, does not suggest that the level of funding
would be adequate to meet national health needs.
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International partners, cooperating and collaborating
with Africa through Official Development Assistance, are
still critically necessary.
Donors work with countries through multiple forms of
assistance.
Bilateral assistance is distributed directly from a
donor country to a recipient country.
Increasingly, countries are contributing to
development through multilateral
arrangements, donating to mechanisms such as
the United Nations or the Global Fund.
Additionally, donor countries may choose to
work thematically and strategically across
multiple countries through regional
mechanisms.
The GNI/ODA target of 0.7% of Gross National Income by
high-income donor countries to Official Development
Assistance is a significant gauge on the temperature of
international development financing.
The diagrams that follow illustrate the present state of
ODA, and trends in international development financing.

What is significant about this analysis, and why does it
matter to a discourse on sexual and reproductive health
and rights for marginalised minorities in Africa? The
Organisation for Economic Cooperation and
Development (OECD) suggests that:
1.

In 2017, only 5 donor countries achieved the
target of 0.7% of GNI to ODA.

2.

Over the past five decades, although there has
been a general increase in the monetary value
of ODA, there has been a net downturn in the
proportion of aid, as a percentage of GNI.

3.

In value, the United States is, significantly, the
largest bilateral aid contributor, although this
contribution is less than 0.3% of its GNI.

4.

Foreign aid from official donors totalled USD
146.6 billion USD in 2017.

5.

Although 2017 figures for ODA represent a small
decrease of 0.6% from 2016 (adjusting for
inflation, currency fluctuations, and
contributions to refugee initiatives), bilateral aid
to least-developed countries increased by 4% in
real terms to USD 26 billion, following several
years of declines.

6.

ODA spent by donor countries on responding to
refugees, war and instability – a significant
factor in the decrease of general ODA in recent
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years, and peaking in 2016 – fell by 13.6% to
USD 14.2 billion as refugee arrivals, mainly in
Europe, decreased. This factor will be a
significant indicator to watch, as it may signal a
less restrictive, pressured ODA environment in
future; alternatively, the decline in international
support to the refugee and migrant crisis may
result in greater advocacy calls and pressure on
ODA in future.

7.

By that same principle, however, ODA priority
shifts away from those countries that are
classified as “lower middle” and “upper middle”.
The classifications are problematic in that they
assume that wealth distribution is homogenous
across a country, and do not fully account for
the significant structural inequality and injustice
that countries must overcome in their
respective development trajectories.

Aid to Africa rose by 3% to USD 29 billion and,
within that, aid to sub-Saharan Africa was also
up 3% to USD 25 billion. Humanitarian aid rose
by 6.1% in real terms to USD 15.5 billion.

8.

Totalled, however, ODA from the member
countries of the Development Assistance was
equivalent to only 0.31% of their combined GNI,
well below the agreed target of 0.7%.

9.

As greater pressure is placed on ODA-spending,
and donor governments adopt more
conservative foreign policy, priority support is
concentrated in “Least Developed Countries”.
LDCs are UN classification, recognising countries
with “severe impediments to sustainable
development”. LDCs are classified according to
their low GNI, their weak human assets, and
their high degree of economic vulnerability.
That prioritisation is significant to this analysis
for three reasons:
a.

b.

c.

Again, international financing to the HIV response is a
helpful – albeit not comprehensive, and perhaps, overly
simplistic – lens to interpret the significance of general
ODA trends to sexual and reproductive health and rights
of, especially sexual and gender minorities and sex
workers.
•

As has been discussed, a substantial number of
countries in Africa – especially those classified
as “low income” and “least developed” – remain
heavily dependent on international donors to
finance – up to 80% – their HIV responses that,
at least indirectly, include sexual and
reproductive health services to vulnerable
populations.

•

Burkina Faso, Burundi, Ethiopia,
Senegal, Tanzania, Uganda, Zambia
are listed as LDCs. (Zimbabwe meets
the criteria, but has rejected the
label).

Donor government investment in HIV responses
around the world peaked in 2013, at nearly 10
billion USD. But, significantly, by 2016 that
global investment declined to 8 billion USD by
2016.

•

That classification corresponds with a
“low-income” classification for
Burkina Faso, Burundi, Ethiopia,
Senegal, Tanzania, Uganda, Zambia
and Zimbabwe (World Bank Financial
Year 2019).

Low- and middle-income countries may be the
hardest hit by this regression in international
investment. Donor funding by high-income
countries for the HIV response in low- and
middle-income countries declined by 7%
between 2015 and 2016.

•

Significantly, philanthropic15 donations – by
private foundations, corporations and
individuals – have increased over consecutive
years, by up to 11% between 2015 and 2016,
most of which concentrated in East and
Southern Africa. Research and prevention are
the priority areas for funding,

•

Five countries have accounted for almost 80% of
global HIV contributions from governments
since 2006: the United States (the largest
contributor to bilateral and multilateral

Other countries reviewed under this
analysis are not recognised as LDCs
and have higher-income
classifications. Congo, Cote d’Ivoire,
Kenya and Swaziland are regarded as
“lower-middle income” countries;
Botswana; Namibia; South Africa are
regarded as “upper-middle income”
countries.

If limited ODA is distributed by priority to the
poorest, least developed countries, this
15

presents an opportunity for Burkina Faso,
Burundi, Ethiopia, Senegal, Tanzania, Uganda,
Zimbabwe and Zambia.

It is significant to note that the top 20 donors contributed
almost 90% of philanthropic resources in 2016. The Gates

Foundation and Gilead Sciences represented over half of that
90%.
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financing arrangements), the United Kingdom,
France, the Netherlands and Germany.

2.

It is worth referencing, specifically, three significant
instances of multi-country financing:
1.

PEPFAR, under USAID, is the largest bilateral
arrangement for international HIV responses.
Commencing in 2003 as a 15 billion USD 5-year
commitment, PEPFAR continues fifteen years
later, having contributed more than 70 billion
USD to HIV, TB, malaria and other opportunistic
infections. In 2017, PEPFAR announced its next
3-year strategy, narrowing its focus to only 13
countries with high levels of HIV:
Uganda
Tanzania
Zimbabwe
Botswana
Swaziland
Lesotho
Rwanda

The Global Fund is significant to the health and
rights pursuits for sexual and gender minorities,
in that it has three key criteria for prioritising
and allocating its resources: high disease
burden; high proportion of “key populations”;
low capacity national health systems. In its
architecture, it appoints representatives of Key
Populations on the Country Coordinating
mechanisms, the means by which countries
develop funding proposals to the Fund, and
through which implementation is monitored.

Kenya
Zambia
Ivory Coast
Namibia
Malawi
Haiti

In September 2016, the Fifth Replenishment of
the Global Fund saw governments and private
sector donors commit 12.9 billion USD between
2017 and 2019.

Although PEPFAR will continue to work in the
more than 50 countries in which it presently
operates, this policy decision to focus on 13
countries is significant for three reasons:
a.

Nine of those thirteen countries are
represented in this analysis.

b.

The stated criteria for selection of
those thirteen countries are that they
are approaching “epidemic control”,
the point at which new HIV infections
have decreased below the total
number of deaths amongst HIVinfected individuals. Achieving these
goals will require a greater focus on
young people, on sexual and
reproductive health, on legal reform,
and on civil society engagement and
participation.

c.

In informing the new strategy in 2017,
the Trump administration requested
that PEPFAR be cut by up to 1 billion
USD, a request that was ultimately
refused by the US Senate. What this
does signal, however, with a focus on
thirteen countries, is that resources to
existing work in other countries will
likely be reduced in the next strategic
period. And that the United States
President may renew a campaign in the
next budget period to reduce HIVfinancing commitments through
PEPFAR.

The Global Fund was established in 2003, as an
international financing mechanism to combat
HIV/AIDS, TB and malaria. Donor governments
contribute to replenish the Fund, that provides
more than 20% of all international financing for
HIV programmes. Between 2003 and 2016, the
Fund had disbursed than 17 billion USD for HIV
programmes in more than 100 countries.

Again, it is significant to note that the United
States of America is the largest donor to the
Global Fund who, in 2015 passed a law to limit
its contributions to the Fund to not exceed onethird of total contributions. The Fund is also, in
some ways, responsible for the perceived
decline in bilateral funding to HIV, as several
donor countries preferred to make multilateral
contributions to and through the Fund.
3.

Amplify Change is a multilateral financing
mechanism, launched in 2014. With
contributing country donors from Denmark
(Danida), Sweden (SIDA), the Netherlands
(Ministry of Foreign Affairs), the United
Kingdom (UKaid), Norway (Norad) and several
prominent foundations, Amplify Change has a
quite different character and focus to other HIVfocussed bilateral and multilateral mechanisms.
Amplify Change supports advocacy and activist
groups around such themes as gender violence,
safe abortion, social and legal reform to combat
stigma and discrimination against LGBTQ+
people, sexual health and rights for young girls,
and access to reproductive health and rights for
poor and vulnerable people.
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Who is working where, and what are they funding?
The simple tables below present a non-exhaustive list of a number of bilateral donors and multilateral mechanisms,
indicating where they work, geographically (in other words, where they apply their funding), and what their thematic and
programmatic interests might be.

select DONOR COUNTRIES AND MECHANISMS, by geography
USAID

DFID/
UKAID

Dutch
Ministry
of Foreign
Affairs

CIDA

Global
Fund

European
Union
Devt.
Fund (EU)

DANIDA

NORAD

SIDA

Amplify
Change

Botswana

✓













✓

✓

✓

Burkina Faso

✓





✓



✓

✓

✓

✓

✓

Burundi

✓

✓

✓



✓





✓

✓

✓

Congo















✓

✓

✓

Cote d' Ivoire

✓





✓







✓

✓

✓

Ethiopia

✓

✓

✓

✓

✓

✓

✓

✓

✓

✓

Kenya

✓

✓

✓

✓

✓

✓

✓

✓

✓

✓

Namibia

✓













✓

✓

✓

Senegal

✓











✓

✓

✓

✓

South Africa

✓





✓

✓



✓

✓

✓

✓

Swaziland

✓













✓

✓

✓

Tanzania

✓

✓



✓

✓

✓

✓

✓

✓

✓

Uganda

✓

✓

✓

✓

✓

✓



✓

✓

✓

Zambia

✓

✓





✓

✓



✓

✓

✓

Zimbabwe

✓

✓





✓

✓



✓

✓

✓

select DONOR COUNTRIES AND MECHANISMS, by thematic interest
Standalone HIV

HIV –
primary
health
integration

USAID

✓

DFID/UKaid

✓

NORAD

✓

SIDA

✓

EU
Dutch Ministry of
Foreign Affairs

Human Rights
SRH

UHC

Health systems/
Community systems
strengthening

Restrictions

✓

✓

✓

LGBTQ+

SW

Influencing/
Advocacy/
Legal reform

✓

✓

✓

✓

✓

✓

✓

✓

✓

✓

✓

✓

✓

✓

✓

✓

✓

✓

✓

✓

✓

✓

✓

✓

✓

✓

✓

✓

✓

✓

✓

✓

✓

✓

✓

✓

✓

DANIDA

✓

✓

✓

✓

✓

Amplify Change *

✓

✓

✓

✓

✓

Global Affairs
Canada

✓

✓

✓

Global Fund *

✓

✓

✓

Sexual and reproductive health (SRH); sex work (SW); universal health coverage (UHC)
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What observations and conclusions might be derived
from the lists above, significant to the discussion on
sexual and reproductive health and rights in Africa?
1.

Several donors work directly with specific
countries through bilateral arrangements. At
the same time, they contribute to multilateral
mechanisms that include countries in which
they themselves do not operate independently.

2.

USAID’s “bundle” of priority themes are HIVprogramming (through PEPFAR and other multicountry programmes); governance, human
rights and democracy; and gender equality.
Governance and human rights relates, broadly,
to expanding space for civil society voice and
participation, and to institutional strengthening
in the systems and structures of government
within countries.

3.

In 2017, DFID articulated its commitment to
spend at least 50% of its development portfolio
(per annum, under the present parliament) on
“fragile States and regions”. Sub-Saharan Africa
is defined as a fragile region. From the
countries under review in this analysis, Burundi
is regarded as a DFID-identified fragile state.
Ethiopia, Kenya and Zimbabwe are identified as
states of medium fragility.

4.

The Dutch Ministry of Foreign Affairs focuses its
thematic priorities around food security; the
rule of law; water management and –
importantly – sexual and reproductive health
and rights, with an emphasis on human rights.
The present government, in office since October
2017, has committed to compensating for the
budget cuts to ODA made by the previous
government, by increasing ODA levels in this
present term. Geographically, Dutch
development assistance is concentrated on subSaharan Africa and low-income countries.

5.

Norad’s bilateral commitments are prioritized
towards Least Developed Countries, and have a
special focus on emergency humanitarian
support in the post-refugee context to countries
dealing with conflict, and acute crisis. At the
same time, Norad contributes to the multilateral
Amplify Change mechanism, with its focus on
sexual and reproductive health and rights, and
advocacy.

6.

Thematically, there is a broad distribution of
priority issues across multiple donors. However,
there are some distinct differences in
“personality” and character within those
themes:

a.

USAID-financed programmes are
generally more technical, focussed on
institutional and structural reform
(government administration or health
facilities), specific service delivery
(education, prevention, care,
treatment) and scale. Human Rights
work, similarly, is about promoting civil
society participation in public policy,
public monitoring and accountability,
and the democratic process. Reaching
people with services – expanding and
strengthening the continuum of care
and HIV-treatment cascade – to
achieve global and country targets is a
core drive.

b.

European-financed programmes (SIDA,
NORAD, DANIDA, Dutch Ministry) are
generally more person-focussed, with a
strong emphasis on integration (HIV as
a part of sexual and reproductive
health, and rights), and the promotion
of fundamental human rights and
freedoms. Good governance is a
recurring theme: engaging people to
develop open, equal, progressive
societies, and resourcing activist
organisations to promote and defend
human rights as the foundation for
healthy society are core drives.

7.

As resources contract for stand-alone HIV
interventions, the trend is towards integration,
diversification, complementarity. A wholesystems perspective. The integration of HIV with
primary health. The integration of HIV with
sexual and reproductive health. The integration
of health with rights.

8.

An unprecedented restriction on the use of
development funding for global health and
rights has been recently re-introduced and
made more severe, in effect and impact, by the
United States of America. In 2017, the USA
reintroduced the Mexico City Policy – also
known as the “global gag rule” – which
expressly prohibits the use of any US funds by
overseas organisations – national, regional,
international; and sub-recipients of aid to US
organisations working in foreign countries –
involved abortion advice and care. The present
iteration of that policy, however, places further
limitations on non-governmental organisations:
not only are they prohibited from utilising USfunds; they are required to certify that they will
not use any other non-US funds to provide
abortion services, provide counselling of
abortion as an option, provide referral to other
organisations that offer abortion services, or be
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engaged in any advocacy for the legalisation of
laws governing abortion. Recipients of US-funds
found to be guilty of violating that policy may
have their funding withdrawn.
At this point in time, the Global Gag Rule does
not extend to foreign governments and
multilateral mechanisms such as the Global
Fund but, given the extent to which nongovernmental organisations in Africa are
dependent on US development funding, this
policy strikes a devastating blow to reproductive
health and reproductive rights and, indirectly, to
HIV-programming. It may well be that
organisations that provided family planning
services, integrated with HIV, sexual and
reproductive health services – financed largely
from USAID sources – are no longer sustainable,
viable or relevant without the option to counsel
around access to abortion.
The Gag Rule extends to significant resources
that at one time were available to broadly
support sexual and reproductive health, and
rights. An estimated 8.8 billion USD of a total
9.3 billion USD in US development aid –
including PEPFAR programming – is implicated
by the policy. It undermines the capacity and
reach of non-governmental service
organisations, who will be required to cut
budgets and programmes, and lose human
resources. And, it undermines a global focus on
sexual and reproductive rights for women – the
right to choose about family, and their bodies –
and maternal and reproductive health, in a
world where 22000 women die from
complications from unsafe abortions, annually.
9.

legal reform, reproductive health and rights and
legal abortion have been underway.
10. SIDA is presently reviewing the conditions of its
partnerships, in the event that a SIDA partner,
funded to implement SRH-R programmes,
complies with the Global Gag Rule. Should
SIDA’s policies be revised, that action by a
partner may mean that SIDA phases out its SRHR funding for that organisation, reallocating it
instead to another partner with capacity to
implement an integrated SRH-R package of
services.

Multinational Projects: Sexual and
Reproductive Health, and Rights in Africa
Donor countries and multilateral mechanisms are
responsible for several ambitious multinational projects,
aimed to increase access to sexual and reproductive
health and rights for vulnerable and marginalised
populations.
Four such projects are profiled below. They speak to the
capability and leverage carried by international funding
agencies and mechanisms to accelerate service delivery,
and to advance a rights agenda in a hostile and resistant
socio-political environment. They also illustrate the
thematic prominence of sexual and reproductive health
in the region, increasingly recognised as a vessel in which
HIV is contained but included alongside a number of
other interrelated health and rights issues.
1.

LINKAGES (USAID) – the Linkages across the
Continuum of HIV Services for Key Populations
affected by HIV Project – is a five-year initiative
funded through PEPFAR, and administered,
globally, by FHI 360. It is the first USAID-funded
project to focus on HIV services specifically for
Key Populations. Awarded in 2014, and
operating across 24 countries around the world,
the project aims to reduce HIV transmission
among key populations and enhance HIV
prevention and care, by improving outreach to
men who have sex with men, transgender
persons, sex workers, and people who inject
drugs, to improve their enrolment and retention
in care.

2.

DREAMS (USAID) is a global partnership
between PEPFAR, the Gates Foundation, Girl
Effect, Johnson & Johnson, ViiV Healthcare and
Gilead Sciences. Launched in 2014, the project
aims to reduce new HIV infections in adolescent
girls and young women in 10 sub-Saharan
African countries, to produce Determined,
Resilient, Empowered, AIDS-free, Mentored and
Safe women. The project works with young
women and girls to address the structural
drivers that directly or indirectly increase girls'

Formed in reactionary response to the Global
Gag Rule, “She Decides” launched as a global
movement in 2017, co-organised by the
European governments of Belgium, Denmark,
the Netherlands and Sweden.
On 2nd March 2017, the first SheDecides
conference was held in Brussels and was coorganised by Belgium, Denmark, the
Netherlands and Sweden. More than 50
governments attended the conference, along
with UN agencies, foundations, representatives
of the corporate sector, and activists, to
champion and reinforce the reproductive rights
of women that would be violated under the
Global Gag rules. As the movement and
mechanism become established and active in
the world, more than 180 million Euros have
been pledged in support, to counteract the
financial effect of the Gag rule in countries
where family planning services, advocacy for
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HIV risk, including poverty, gender inequality,
sexual violence, and lack of education. Four key
strategies guide the project’s operation: four
empower girls and young women; reduce the
risk of sex partners; strengthen families; and
mobilize communities for change.
3.

programming; to promote policies that improve
access to HIV prevention; to develop and
transmit messages to shift social attitudes and
address stigma and discrimination.
4.

KP REACH (Global Fund) is a three year project,
managed by HIVOS and the International
HIV/AIDS Alliance, to strengthen and enable
four Key Population-led regional networks in
Africa – African Men for Sexual Health and
Rights (AMSHeR); Africa Sex Workers Alliance
(ASWA); Coalition of African Lesbians (CAL), and
Southern African Transgender Forum (SATF) – to
collaborate in removing the barriers to accessing
HIV services by key populations in the region.
The eight countries included in the project
account for 81% of people living with HIV in subSaharan Africa. The project brings regional
networks together with technical resource
organisations to improved data collection, use
and management; learn from and scale up
innovation and good practice for better

READY+ (Netherlands Ministry of Foreign
Affairs) is an adolescent sexual and reproductive
health and rights project, led by the
International HIV/AIDS Alliance in collaboration
with Y+, GNP+, REPSSI and several other
regional partners. The four-year project
operates in four countries in Southern Africa, to
provide young people with education around
HIV and sexual and reproductive health and
rights; to develop peer support mechanisms; to
increase access to integrated HIV-SRH-R and
mental health services; and to increase youth
participation in global advocacy activities
related to HIV, sexual and reproductive health
and rights.

The Table below reflects the geographic coverage of
these four multinational SRH-R projects operate, in
relation to the 15 countries under review in this analysis.

GEOGRAPHIC COVERAGE (by country) of FOUR MULTINATIONAL SRH-R
PROJECTS IN AFRICA
PROJECT

DONOR

BWA

Linkages

USAID

✓

DREAMS

USAID

KP Reach

Global Fund

READY +

Netherlands
Ministry of
foreign
affairs

BFA

BDI

✓

COG

C’IV

✓

ETH

KYA

NAM

Financing for health, in general, and of sexual and
reproductive health and rights, specifically, is an
important lens for analysis. It is significantly more
meaningful than numbers and budgets. And, at its most
alarming, shows how ideologies, not evidence, might
drive strategic responses around the world.
In these figures are revealed domestic priorities and
commitments – and, arguably, areas of concern around
domestic fiscal policy, management, administration and
accountability – and international commitments to
health and development; and the dynamic interplay
between the two. Whilst signs point to net international

SAF

SWZ

TNZ

UGA

ZAM

ZIM

✓

✓

✓

✓

✓

✓

✓

✓

✓

✓

✓

✓

✓

SEN

✓

✓

✓

✓

development assistance increasing after years of decline,
that net effect is nuanced: a prioritisation towards the
least developed and poorest countries; a general decline
in HIV-specific resources around the world; greater
pressure on low and middle income countries to finance
their own national HIV responses; and an increasingly
conservative foreign aid policy from the United States –
the largest bilateral and multilateral donor, effectively
concentrating its investment through PEPFAR to 13
priority countries; placing a maximum limit on its
contribution to the Global Fund; signalling the possibility
of significant future cuts to the PEPFAR budget; and
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attaching a severe limitation to programme funds tied to
reproductive health and reproductive rights.
In other parts of the world, multilateral mechanisms are
gaining favour as global health initiatives to which
countries make contributions, even as they might
decrease their bilateral engagements. Such mechanisms
appear to have a strong, integrated focus on rights, on
civic and political influence, and on achieving better
health outcomes by engineering more progressive, open
societies.
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SRH-R/Messages/

Where your treasure is, there your
heart will be also
The controversial historical reformer, Martin Luther
once challenged “show me where a man spends his
time and money, and I will show you his god”

To ask questions. To be silent is to be complicit.
What it says about public financing, matters. It also
matters what it doesn’t say.

Almost five centuries later, American development
and fundraising administrator James Frick echoed a
similar sentiment: “Don’t tell me where your
priorities are; show me where you spend your
money, and I’ll tell you what they are.”

Meeting the needs and fulfilling the rights of sexual
and gender minorities and sex workers in Africa
requires significant resourcing. Money is a
necessary enabler and catalyst. But, it is not
neutral. In a global economy where international
investment more clearly than ever reflects
divergent ideological positions, money has an
agenda. Those who benefit from receiving aid
should carefully review that they are hitching their
metaphorical wagon to the right horse; specifically - in the interests of sexual and gender minorities, of
sex workers, or vulnerable and marginalised key
populations – that their investors are aligned to a
rights agenda.

The relevance of these insights to present day
health and development policy are resoundingly
clear. Popular rhetoric about intention and priority
may point in one direction. But numbers tell the
clearer story; often a different story. And where
governments choose to allocate their resources –
and how they choose to spend those resources, and
how they account for that expenditure – is arguably
one of the greatest indicators of what is most
valued.
Whilst questions can and should be asked of the
international community about delivering against
its financing commitments through official
development assistance, it is an unconvincing and
unsatisfying argument that other countries around
the world should pay for those obligations that
African states themselves will not prioritize; or,
through money, leverage access to essential
services for citizens of African states who,
otherwise, would not have their constitutional
rights to equality and health recognised.

Good investment has development cooperation at
heart: partnerships to facilitate growth; to expand
rights; to promote freedom.
By contrast, financing that peddles power to
control, to cage, to leash, to gag exchanges shortterm gains for long-term losses; a heart that, for
rights-based programming, may ultimately not be
worth the treasure it offers.

Civil society – individuals, communities,
organisations, agencies – has a responsibility
around accountability. To, figuratively and literally,
check receipts on state expenditure. To monitor.
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PROGRAMMING
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“Oppressive language
does more than
represent violence; it
is violence; does
more than represent the
limits of knowledge. It
limits knowledge.”
TONI MORRISON
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PROGRAMMING/SENTINELS
Sections Four and Five of this document differ from the
three sections that precede them.
Whilst Sections One, Two and Three focused on analysing
data, Section Four – Programming – and Section Five –
Influencing and Advocacy – point to options and
opportunities for application: to ways in which the data,
observations, insights and conclusions might be
expressed in action.
Programming in response to sexual and reproductive
health and rights for marginalised, excluded minorities is
broad and diverse. An abundance of technical expertise
and rich experience exists amongst service providers and
human rights organisations. This section does not intend
to be exhaustive, or to represent the scope of that
expertise. Instead, it focusses lightly on two general
elements:
1.

2.

National Guidelines for Sexual and Reproductive
Health and Rights of sexual and gender
minorities and sex workers.

irrespective of their unique sexual orientation,
gender identity or occupation – are not
“EQUALLY EFFECTIVE”. They are for some, not
for all.
•

If equally effective sexual and reproductive health
programming is the goal, differentiated services are
necessary: service standards, clinical protocols and
procedures, ways of thinking and working that make
accessible, affordable, appropriate health available to
sexual and gender minorities and sex workers.
The Table below reflects an analysis, by country, of
whether:
1.

National Guidelines exist to inform service
standards and clinical protocols to public health
service providers for differentiated care,
examination, treatment and support of sexual
and gender minorities and sex workers.

2.

Any provision for the development of these
national standards and guidelines is expressly
evident, to make practical and operational the
intention to provide accessible, appropriate
sexual and reproductive health services to
sexual and gender minorities and sex workers.

Comprehensive SRH-R Programming

National Guidelines for Sexual and
Reproductive Health and Rights amongst
Sexual and Gender minorities and sex
workers.
Earlier sections of this document point to:
•

•

•

•

the fact that “key populations” are recognised
as disproportionately vulnerable to HIV and
referenced in the National Strategic Plans of
every country under review, as strategic priority
populations for care.
the fact that constitutions of each country under
review make provision for the right to equality,
to non-discrimination, to health, and to human
dignity, for all.
the legal obligations on almost every country to
make increasing resources available to provide
for the highest attainable standard of physical
and mental health, for all.
a key message related to the sexual and
reproductive health and rights of sexual and
gender minorities and sex workers: that
‘EQUAL’ is not ‘THE SAME’. People with
different sexual and reproductive health needs
require differentiated services to suit their
unique biology, behaviour, environment and
circumstances. Identical services for everyone –

A budget analysis of available, costed NSPs
suggests that explicit allocations specified to Key
Populations programming can be as little as
0.2% of the total HIV Response budget.

National Guidelines for differentiated sexual
and reproductive healthcare for sexual and
gender minorities, and sex workers
Do they exist?

Provision for
development?

limited



Burkina Faso





Burundi





Congo





Cote d' Ivoire





Ethiopia

limited



Kenya

limited



Namibia





Senegal





limited



Swaziland





Tanzania





Uganda





Zambia





Zimbabwe





Botswana

South Africa
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The analysis suggests that:
1.

Generally, where national guidelines do exist,
they are policy documents or strategic
frameworks, not specifically service standards
and clinical care protocols. Where the latter
exist in any form, they are cis-gendered and
heteronormative, despite the strong emphasis
placed on Key Populations in National Strategic
Plans for HIV, by the same government
department responsible for health.

Some countries have national guidelines in
some form that speak to SRH and sexual and
gender minorities, and/or sex workers, although
each has limitations:
•

In Botswana, “Policy Guidelines and Service
Standards: Sexual and Reproductive
Health” exists but makes provision for sex
workers only.

•

In Ethiopia, “Standards, and Minimum
Service Delivery Package on Youth Friendly
Reproductive Health Services 2007 – 2015”
exists, but makes provision for sex workers
only; similarly, a “National Reproductive
Health Strategy: 2007 -2015” makes
provision for sex workers only.

•

In Kenya, a “Health Policy 2015” mentions
sex workers, MSM and transgender people.
But, this document is at least three years
old, and is a policy rather than a set of
service standards or guidelines or clinical
guidelines for care.

•

•

•

South Africa has an up to date “National
Adolescent Sexual and Reproductive Health
and Rights Framework 2014-2019” and
“Sexual and Reproductive Health and Rights
(SRHR: Fulfilling our commitments 2011 2021”. Whilst the document includes
lesbian, gay, bisexual, transgender, queer,
intersex and sex workers in its definition of
clients, it remains, broadly, a policy and
strategy document. Services are outlined,
generically, but no mention is made of
differentiated care for minorities.
Tanzania has “The National Roadmap
Strategic Plan to improve Reproductive,
Maternal, New-born, Child and Adolescent
Health in Tanzania 2016-2020”. This is a
strategy document, not a practical
standards document, however, and makes
no mention of sexual or gender minorities
or other key populations.
In Zimbabwe, “the Zimbabwe National
Family Planning Strategy 2016-2020” aims
to guide the provision of integrated family
planning services within the sexual and
reproductive health and rights framework.
Key populations are referenced in the
analysis section of the strategy, but no
other operational provision is made for
these populations.

2.

No evidence suggests – certainly this is not
expressed in any of the NSPs – that any country
has plans to develop national clinical or service
guidelines that would illustrate comprehensive,
appropriate, integrated, differentiated care for
men who have sex with men, women who have
sex with women, trans people or sex workers
who may use public health services for their
sexual and reproductive health needs.

3.

Certain non-governmental organisations and
programmes have developed clinical guidelines
and service standards for sexual and
reproductive health of Key Populations.
•

As part of the Linkages project, FHI 360
through PEPFAR has developed a
considerably comprehensive “Key
Population Programme Implementation
Guide (2016)”
https://www.fhi360.org/sites/default/fi
les/media/documents/linkagesprogram-implementation-guide.pdf

•

The World Health Organisation has
developed technical resources for
working with Key Populations.
“Consolidated Guidelines for HIV
Prevention, Diagnosis, Treatment and
Care for Key Populations”
http://www.sahivsoc.org/Files/WHO%2
0July%202016.pdf
“Implementing Comprehensive HIV and
STI Programmes with Men Who Have
Sex with Men”
https://www.unfpa.org/sites/default/fil
es/pub-pdf/MSMIT_for_Web.pdf
These resources, however, are
intentionally weighted towards HIV,
generally, and not broadly focussed on
sexual and reproductive health. Nor do
they, for instance, include women who
have sex with women.

Whilst these guidelines are clearly available for
uptake and use – and there are many more of
their kind developed by non-governmental
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organisations – it remains unclear whether any
countries have officially adopted these
standards or interpreted them into domestic
public health service standards or clinical
protocols. Certainly, this indication is not borne
out in the majority of anecdotal testimony from
sexual and gender minorities, and sex workers,
in their experience of public healthcare facilities
where they may present with non-HIV related
sexual and reproductive health needs.

Comprehensive SRH-R Programming
HIV remains one of the most severe contemporary
threats to individual and public health, and to social and
economic development. While countries designated
“most fragile”, “low income”, and “least developed” –
many with an unfavourable human rights record – may
be most vulnerable to the effects of HIV, the pandemic
has become a catalyst to unprecedented global
cooperation.
Concepts and language for health have, however,
advanced and evolved. The world is in a post-HIV reality,
even as it continues to strengthen and refine its
response. The discourse on sexual and reproductive
health, and sexual and reproductive rights, builds on the
foundations laid by the HIV, and expands the vision for
health and wellbeing. It challenges a paradigm of health
largely defined through the management of disease, and
reorients it to focus, instead, on what it takes to promote
the highest attainable standard of mental and physical
health and wellbeing.
This shift in focus is not insignificant. It makes visible the
tension between public health and individual health, and
demonstrates that the two concepts are inseparable. It
forefronts human rights, making a case that the rights of
the individual matter; that those rights are fundamental
to the practice of healthcare that, first, does no harm;
and that rights cannot simply be undermined in the
attempt to deliver services at scale.

ultimate standard in a society that values equality, nondiscrimination, dignity, health, for all.
Separate and specialist programming may address the
need for access to services by populations who are
discriminated against, but even then only for a limited
few – a small proportion of the population – within the
catchment area of that facility. But it doesn’t deal with
the fundamental issue: separatism. Discrimination,
stigma, exclusion, marginalisation are rights issues, with
implications on physical and mental health.
Health reform – to achieve the highest attainable
standard of health, for all, including sexual and gender
minorities and sex workers – must come with social
reform and legal reform. And the progressive, modernday tendency – for the sake of economy, and efficiency,
and effectiveness, and cognisant of rights – is towards
integration. To think about the whole, not only the
parts. A systems perspective on health, and how it is
achieved, and how elements of health and healthcare
should naturally and organically interact with one
another.
“Comprehensive” SRHR-R programming for sexual and
gender minorities and sex workers might take its cue
from such systems-theory. To think from a personcentred-approach broadens the questions programmers
might ask themselves:
•

Fundamentally, for our system – our system of
health; our system of society – to be
COMPETENT to promote the highest attainable
standard of health for marginalised minorities:
o

A competent system recognises
multiple stakeholders beyond the
“provider-receiver” binary. Who are
the stakeholders in that system,
beyond those who receive services?

o

What is the set of medical/clinical
services that should be integrated to
deliver the most effective sexual and
reproductive health? For instance,
should HIV, STI, family planning, cancer
screening, treatment/drugs,
counselling be packaged together?
Should they be coupled, more
generally, with other primary
healthcare services?

o

What are the products and
commodities that are needed by
stakeholders, to cater appropriately for
the differentiated sexual and
reproductive health needs of diverse
populations?

Health, as a concept, becomes more clearly personcentred, and less exclusively a mechanical function of
services by institutions.
A truly person-centred approach to health might be
revolutionary for the way care is provided; for the way
services are delivered; for the way facilities are designed;
for the way individual medicine and public health
coalesce.
The human rights lens that is made explicit in sexual and
reproductive health and sexual and reproductive rights –
suggests that while services to the most marginalised are
a priority, specialised facilities designed – often with the
best intention to safeguard privacy, concentrate
attention and expedite delivery – to segregate (eg. “HIVfriendly”; “KP-friendly”; “youth-friendly”) cannot be the
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o

o

What does “comprehensive sexuality
education” mean for each stakeholder
in a competent SRH-R system? What
might people need to know? And what
does this mean for how education and
sensitisation is delivered?
What is the work that is necessary to
influence reform in the health facility,
and the legal and policy environments
to increase the COMPETENCE of the
system to make sexual and
reproductive health and sexual and
reproductive rights increasingly
available and accessible to minorities?

The International HIV/AIDS Alliance, GNP+ and Stop AIDS Now have
collaborated to produce a list of resources, helpful to thinking, planning
and designing more considered, integrated, comprehensive
programming for sexual and gender minorities and sex workers:
https://www.gnpplus.net/assets/wbb_file_updown/4810/Community%
20Guide_I_HIV%20and%20key%20populations.pdf
1.

•
•
•
•

•

The matrix is illustrative, not exhaustive. There
will be many other stakeholders in the SRH-R
system than are referenced here (adolescents
and other young people; religious leaders; etc.)

•

Three basic assumed standards are
foundational: fundamental rights; equal quality
of healthcare, for all; differentiated health
services to correspond to the unique needs of
different populations.

•

Programme/service elements are illustrative, as
considerations, but not exhaustive. Initial
examples for a few categories are suggested, by
way of illustration. Other categories (not
included in the matrix below) might include:
o
o

o
o
o
o

Access to essential drugs
Prevention, care and support with
respect to gender-violence and sexual
assault
Reproductive health services
Public participation and accountability
Facility design and patient flow
Service integration

Global Forum on MSM & HIV (MSMGF): www.msmgf.org
Global Network of Sex Work Projects (NSWP): www.nswp.org
International Network of People who Use Drugs (INPUD):
www.inpud.net
Global Action for Trans* Equality (GATE): http://transactivists.org

2.

GNP+ has a range of key population resources:
• the PHDP operational guidance:
www.gnpplus.net/resources/positive-health-dignity-andpreventionoperational-guidelines/
• a series on the sexual and reproductive health and rights of
key populations living with HIV: www.gnpplus.net/policybriefs-keypopulations-living-hiv-sexual-reproductive-healthrights/
• a key population engagement tool for networks of people
living with HIV: www.gnpplus.net/resources/keypopulationsengagement-tool/

3.

APCOM has developed a brief for Asia Pacific MSM and
transgender communities to better understand the key population
guidelines: www.apcom.org/sites/default/files/headlight-whov8.pdf

4.

WHO has produced a tool for implementing HIV/STI programmes
with sex workers:
www.who.int/hiv/pub/sti/sex_worker_implementation/en/

5.

For guidance and resources on adolescents including from key
populations, see WHO’s interactive online resource:
http://apps.who.int/adolescent/hiv-testingtreatment/

6.

For issues and concerns about PrEP and early treatment, see
NSWP’s report of their global consultation:
www.nswp.org/resource/global-consultationprep-and-earlytreatment-hiv-prevention-strategies

7.

Community organisations may find the “Know It, Prove
It, Change It” rights curriculum helpful, with training
manuals and a wealth of tips:
http://asiacatalyst.org/rightstraining/

8.

The International HIV/AIDS Alliance’s EMPAD tool provides a
policy framework for advocacy with and by key populations:
www.aidsalliance.org/includes/Publication/EMPAD.pdf

9.

India HIV/AIDS Alliance has a global review of experiences and
lessons learnt regarding HIV/SRHR integration for key populations:
www.allianceindia.org/ourwork/hivsrhrintegration-keypopulations-reviewexperiences-lessons-learned-indiaglobally/

For programmers, sexual and reproductive health and
rights offers an opportunity to think beyond the
component technical services, towards achieving SRH-R
COMPETENCE; where a system for health – firmly
embedded in a system for law and rights – satisfies the
physical, social and mental needs of the persons at its
centre.
The matrix that follows images a way of thinking about a
systems environment that is COMPETENT to deliver
sexual and reproductive health, alongside sexual and
reproductive rights, for sexual and gender minorities and
sex workers. This type of matrix may be a simple tool,
useful for programme design or reflection. It should be
noted that:

One of the first stops for key population resources are the global
key population networks:

10. The ‘Bridging the Gaps’ handbook gives guidance on HIV
communication for key populations:
http://catalogue.safaids.net/publications/bridging-gap-iec-4-lgbti
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11. Resources on gender-based violence against key populations
include a technical paper: www.aidstar-two.org/upload/AIDSTARTwo_Tech-Paper-Rev-Resources-GBVAgainst-Key-PopulationsFINAL-09-30-13.pdf

General
Population
(heterosexual
cisgender
majority)

Gay, bisexual
and other men
who have sex
with men

Lesbian, bisexual
and other
women who
have sex with
women

Transgender
men

Transgender
women

Sex workers

Health service
providers

Health Facility
support staff

Security forces
(eg. police)

Policy and lawmakers

FOUNDATIONAL
ASSUMPTION 1:
Fundamental Human Rights
for All

Every stakeholder in the system for health has rights to life, to liberty, to equality, to non-discrimination, to human dignity, to privacy, to health, to autonomy, to freedom from
degrading treatment and punishment. These fundamental rights require respect for the rights and principles of autonomy, informed consent, confidentiality, and bodily integrity.

FOUNDATIONAL
ASSUMPTION 2:
Equal quality of healthcare
with equal effectiveness

Quality healthcare is equally available, accessible, affordable, appropriate/acceptable, accountable, to all. This means that sexual and reproductive health services are suitably
differentiated to be appropriate to the needs of different populations. .

RIGHTS AWARENESS and
EDUCATION
•
Basic human rights and
the law
•
Sexual rights
•
Reproductive rights

What does each population group need to know and understand about their human rights, in general?
And the services and quality of care to which those entitle them?

What does each public servant need to know and understand about
basic human rights, and the law, how these apply to and what they
imply for sexual and gender minorities and sex workers?

What does each population need to know and understand about their sexual rights? And what services
those sexual rights entitle them to receive?

What does each public servant need to understand about how they
should behave/interact with sexual and gender minorities and sex
workers to respect their rights, under the law?

What does each population need to know and understand about their reproductive rights? And what
services those reproductive rights entitle them to receive?

What does each public servant need to know about their
responsibilities under the law to promote, protect and defend the
rights of sexual and gender minorities and sex workers, and how this
obligation informs the services they provide?

How is each stakeholder group appropriately and effectively sensitised in the language and ethics and practice of human rights?

What are the possible barriers to accessing good sexual and reproductive health and health services for
each population group?

What behaviours, conditions, environments should each public
servant be aware of, that might present a barrier to access to sexual
and reproductive health services for minorities?

What are the possible enablers that promote access to good sexual and reproductive health for each
population group?

What physical conditions or behaviours should be
addressed to remove barriers to access?

ACCESS to health and health
facilities

What legal
/policy reform
is necessary?
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General
Population
(heterosexual
cisgender
majority)

Gay, bisexual
and other men
who have sex
with men

Lesbian, bisexual
and other
women who
have sex with
women

Transgender
men

Transgender
women

Sex workers

What public or institutional policies exist that restrict access to equally effective sexual and reproductive
health for each population?
POLICY REFORM
How should these policies be revised to remove barriers to access for each population, or to promote
better health and services?
What laws exist to restrict the rights and freedoms of each population to effective sexual and
reproductive health?
LEGAL REFORM
How should these laws be revised – strategy; grounds; content – to remove barriers to health for each
population, and to align with the constitution of each country?

Health service
providers

Health Facility
support staff

What present policies, practices or behaviours
need to be reviewed and adjusted to promote
equal access to good sexual and reproductive
health for each population?

Are present policies, practices or behaviours for
interacting with each population lawful? Do they
respect and promote and fulfil basic human rights,
sexual rights and reproductive rights of each
population?

What are the unique, specific, differentiated information and education needs of each population, with
regards sex, sexual health and reproductive health?

What do health workers need to
know in order to be well
informed about the sexual and
reproductive functioning of each
population – biology; behaviour;
etc.

What materials and resources are available to communicate this information to each population? Is it
accessible and available? Is it appropriate and acceptable (sensitive to sexual orientation, gender identity
and gender expression)? Does it respect the sexual rights and reproductive rights of each population?

How are health workers
sensitised and trained around
the sexual and reproductive
functioning of each population?

SEXUAL and REPRODUCTIVE
HEALTH EDUCATION
(comprehensive, inclusive)

Psychological support +
mental health/counselling

Etc.

Products and commodities

Etc.

Prevention, care and
treatment of STIs

Etc.

Prevention, care and
treatment of HIV

Etc.

Security forces
(eg. police)

Policy and lawmakers

What
legal/public
policy reform is
necessary?
What process
should be
followed to
effect reform?

What policies
or laws need to
be addressed
to enable
comprehensive,
inclusive sexual
and
reproductive
education?
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SECTION FIVE
INFLUENCING
AND ADVOCACY

58

“It is not our
differences that
divide us. It is our
inability to recognise,
accept and
celebrate those
differences.”
AUDRE LORDE
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INFLUENCING AND ADVOCACY/SENTINELS
Similar to the section that precedes it, Section Five does
not focus comprehensively on data. It is a summative
section, drawing on findings generated throughout the
analysis to point to issues, themes, conditions that might
present themselves as opportunities for engagement,
either regionally, sub-regionally or nationally.
This section falls under the heading “Influencing and
Advocacy”, and with specific rationale. Advocacy is
common language in the human rights space, and there
is a sense that it involves contestation, confrontation,
campaigning and lobbying, action that can sometimes
seem technical, complicated, intimidating and specialist.
And sometimes it is.
But influence is an effect ordinary people can be a part of
and take initiative for – at household, family,
neighbourhood, organisational, structural or policy
levels. Working for change is something everyone can
do, and often, do with others.
When it comes to sexual and reproductive health and
rights for sexual and gender minorities and sex workers,
influencing work should aim to score in two goalposts:
1.

2.

Better programming and practice by
organisations working with marginalised
populations to deliver services, offer capacitybuilding, provide psychosocial care, undertake
research, or defend legal and human rights.
A better environment for sexual and gender
minorities and sex workers, and the
organisations working alongside them:
healthier, stronger, more robust, more
accountable social, political, legislative and
economic environments.

Although this final section of the analysis does not
introduce significant new data on platforms for
advocacy, it will highlight two institutionalized, cyclical
opportunities to contribute significantly to an SRH-R
Influencing Agenda in the Africa Region:
1.

NATIONAL STRATEGIC PLANS FOR HIV RESPONSE
This analysis has repeatedly demonstrated the
significance of HIV to the broader SRH-R
discourse. NSPs are, in some way, a catalyst to
recognition of otherwise denied sexual and
gender minorities and illegitimate sex work. They
are a mechanism for allocating resources for
programme, policy, technical and law reform.
They are an opportunity to institutionalise better
programme coordination, collaboration,
integration, and to broaden the definitions of sex
and gender and rights to be more fully inclusive.

2. UNIVERSAL PERIODIC REVIEWS (UPRs)
The UPR is a United Nations accountability mechanism
amongst UN Member States, established in 2006, for
the monitoring of human rights across each of the 193
States of the UN. UPRs are unique and significant to
the advancing of sexual and reproductive health and
rights: they are the only geographically universal
human rights mechanism available; they
accommodate all human rights issues, including those
related to sexual orientation and gender; they are
peer-administered with recommendations for reform
proferred to each country under review by delegations
from other countries.
UPRs are cyclical and periodic, commencing its third
five-year cycle in early 2017. To date, every member
State has been reviewed at least twice, through a
predictable process and schedule that does not
accommodate delays or postponements. These
events are often singular opportunities for civil society
dialogue on sensitive human rights issues with their
respective governments.
Whilst governments under review are not bound by
UPR recommendations, these platforms are significant
entry points. Recommendations are evidently
weighted towards sexual and reproductive rights:
about 50% of all recommendations made at previous
UPRs have been on issues related to sexual
orientation, gender identity and gender expression.
The UPR is a State-driven process, through which
member states prepare and present a report on their
respective human rights achievements. Other
stakeholders (eg. civil society) have an opportunity to
present written submissions for consideration, with
certain accredited stakeholders able to attend,
observe or make oral submissions. In preparation for
UPRs and other UN Treaty Body processes, civil society
in each country routinely collaborates on the
development of a Shadow Report for submission.
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Dates for upcoming planning and reporting cycles for these two influencing opportunities are reflected in the Table below.

OPPORTUNITIES FOR SRH-R INFLUENCING

REPORTING AND PLANNING CYCLES
NSP (or other
counterpart
National Health
Policy/Strategy)

3rd Cycle UPR
Session

UPR Deadline
for stakeholder
submissions

Botswana

2020

concluded

concluded

Burkina Faso

2020

concluded

concluded

Burundi

2025



Congo

2018

Oct/Nov 2018

expired

Cote d' Ivoire

2020

April/May 2019

4 October 2018

Ethiopia

2020

April/May 2019

4 October 2018

Kenya

2019

Jan/Feb 2020

20 June 2019

Namibia

2020

Jan/Feb 2021

18 June 2020

Senegal

2018

Oct/Nov 2018

expired

South Africa

2022

concluded

concluded

Swaziland

2018



Tanzania

2020

April/May 2021

24 Sept 2020

Uganda

2020

Oct/Nov 2021

18 March 2021

Zambia

2021

concluded

concluded

Zimbabwe

2020

Oct/Nov 2021

18 March 2021

Countries

UPR processes are often
unparalleled catalysts to
dialogue and conversation
about issues related to
sexual, gender and
reproductive rights that
might not, otherwise, be
possible to discuss with
resistant governments.
One weakness of the
process, however, is that
recommendations made
during the UPR process are
not well followed-up by civil
society and human rights
organisations in-country, to
continue the dialogue and
expand it amongst members
of society.
Therein lies an opportunity
for civil society organisations
– even those whose
scheduled UPR’s have
concluded.

The list that follows is an outline of potential influencing issues and items, – based on data surfaced through this analysis –
action around any of which would strengthen the environment for sexual and reproductive health and rights for sexual and
gender minorities and sex workers.
1.

2.

3.

Advocating to expand the constitutional
definitions of “sex” and “gender” to include
“sexual orientation” and “gender
identity/gender expression”.

c.
4.

Advocating for constitutional reform processes
in Botswana, Namibia, Swaziland, Tanzania,
Uganda, Zambia, Zimbabwe to directly express
the right to health in the respective
constitutions of each country.

5.

Reviewing and testing whether States are
fulfilling their respective obligations under the
ICESCR and their domesticated right to health
(where relevant) to:

Advocating that the constitutional grounds for
non-discrimination be expanded to include
“sexual orientation” and “gender identity”.
Engaging in dialogue to influence the
governments of:
a.

b.

Botswana to ratify the ICESCR and
Maputo Protocol (Africa Women’s
Protocol)
Burundi to ratify the Maputo Protocol.

Ethiopia to ratify the Maputo Protocol.

a.

ensure provision of essential drugs;

b.

see to equitable distribution of health
facilities; goods and services;
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c.

ensure equitable access to health
facilities;

d.

implement a national public health
strategy and plan of action based on
epidemiological evidence, that
addresses the health concerns of the
whole population.

Test whether these obligations are being met,
and whether they apply equally to sexual and
gender minorities and sex workers.
6.

Engaging in community dialogue (community
groups; community leaders; popular media;
religious leaders; faith communities; etc.) to
socialise concepts for social transformation:
human rights; sexual rights; reproductive
rights; and what these concepts mean for
minorities, with respect to the law.

7.

Advocating for recognition of lesbian, bisexual
and other women who have sex with women as
vulnerable, and in need of sexual and
reproductive health services that correspond to
their biology and behaviour and relationships.

8.

Advocating for specific services and
commodities for lesbian, bisexual and other
women who have sex with women through
health facilities, to meet their sexual and
reproductive health needs, and to protect
themselves and their partners from HIV and
STIs.

9.

Critically reviewing policy documents that
reference “gender”, but assume a narrow
heterosexual, cisgender definition;
subsequently, excluding trans men and trans
women from consideration, despite
overwhelming evidence of their marginalisation
and vulnerability. Policies might include
documents on Gender violence; Reproductive
Health; Reproductive Rights; Gender equality;
Access to opportunities and development and
economic advancement; Elimination of all forms
of discrimination against women; etc.

10. Advocating for recognition of sexual rights and
reproductive rights, as distinct from sexual and
reproductive health services, for sexual and
gender minorities and sex workers.
11. Advancing dialogue, debate and understanding
amongst health service providers, health
programmers, and policy makers of what the
specific sexual health and reproductive health
needs and programming may need to be for
different sexual and gender minorities and sex
workers, in general, beyond the needs of

cisgender heterosexual women: pregnancy,
fertility, contraception and non-violence.
12. Advocating for health services that are
integrated (in programmes) and equitable (not
identical), and offering support to health
programme design where services are
integrated, and differentiated.
13. Participating in monitoring and accountability of
the State around obligations under major
international treaties:
a.
b.
c.
d.
e.

ICCPR
ICESCR
CEDAW
Maputo Declaration
SADC Gender and Development

Track and test whether States are performing
against these obligations.
• How is performance being tracked?
• How is performance reported?
• In what practical ways are those
obligations and provisions being
applied and implemented?
• How is implementation being
experienced by sexual and gender
minorities and sex workers?
• Where is the State failing in its
obligation?
14. Critically reviewing policy documents and
statements on HIV, Gender, sexual and
reproductive health, etc. to test:
• Is “sex” broad enough defined to
include sexual orientation?
• Is “gender” broadly enough defined to
include “transgender” and/or “gender
identity”?
• Do Key Populations recognised as
vulnerable exclude lesbian, bisexual
and other women who have sex with
women?
• When policies are developed on gender
violence, do they apply sufficiently and
explicitly to trans men and trans
women?
• Are sexual assault and rape clearly
enough defined to include men, trans
men and trans women as victims of
violence, alongside women?
• Are sexual rights and reproductive
rights clear enough in discussions and
policies on sexual health and
reproductive health?
15. States have committed to Regional and
Domestic Plans of Action.
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•
•
•
•
•
•
•

Are there locally developed implementation
plans?
Are there locally set targets for implementation
and achievement?
Is there a plan for tracking, monitoring, and
accountability?
How is progress being managed?
How is progress being resourced?
How is progress being reported?
How are effectiveness and impact being
assessed?

16. Critically testing consistency in language between
HIV-strategies and other national health policy
documents: sexual and gender minorities and sex
workers are reflected in National Strategic Plans on
HIV, but seldom feature in other non-HIV health
policies and frameworks, or gender-related
documents.
17. Advocating for recognition of transgender people as
vulnerable Key Populations in several states where
these populations are invisibilised. States parties to
the ICESCR have an express obligation around
developing plans of action for health informed by
epidemiological evidence.
18. Advocating to the government of Ethiopia to
recognise men who have sex with men as a
vulnerable key population.
19. All National Strategic Plans for Health make
provision for socio-legal reform in order to create
better enabling environments for Key Populations.
Advocate that clear provisions be made for policy
and legal reform that are:
• Specific to sexual and gender minorities
and sex workers (not only generic
“human rights”)
• Practical, able to be implemented and
measurable.
20. Advocating for the repeal of laws that criminalise:
a. same sex conduct (violation of human rights)
b. sex work (against CEDAW, and other human
rights)
c. trans identities
21. Advocating for protective legislation that includes
sexual orientation and gender identity. (eg. laws
against hate speech; laws against employment
discrimination; etc. )

22. Pursuing follow-up conversation and dialogue
around recommendations made to UN member
states following their respective Universal Periodic
Review sessions, and recommendations made by
peer states, especially in relation to sexual
orientation, gender identity and gender expression.
23. Monitoring (budget-tracking) and accountability of
the State for public expenditure towards health:
a.

Meeting its target for 15% GDP towards
health (Abuja Declaration)

b.

Tracking how much money,
proportionally, is being allocated to Key
Populations in domestic budgets, and
international aid budgets?

24. Engaging in conversation and dialogue to frame a
position on reproductive health issues, with respect
to, for instance, the Global Gag Rule.
25. Calling for and/or supporting the development of
National Clinical Guidelines and Service Standards
for differentiated sexual and reproductive health
services to sexual and gender minorities and sex
workers.
26. Participating, critically, in the ongoing monitoring
and assessment of SRH-R/HIV delivery by the State
against the present NSP.
a. Generating evidence.
b. Consulting with communities and
populations.
c. Participating in the development of the
next NSP.
27. Participating in in-country processes of developing
Shadow Report submissions to upcoming Universal
Periodic Review processes.

In influencing and advocacy, we can only work with what
we have. And provided we have the will to act, what we
have is enough to get started. No one starts out as an
expert – growing in capability, competence and
confidence takes time – but it is possible to
systematically progress towards greater effectiveness.
We appreciate our strengths, acknowledge our
limitations, seek opportunities to learn (often from and
with others) and celebrate our progress.
In influencing work, every win matters.
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Independent is not Free
Every year, in countries large and small across the
continent, African states and citizens commemorate
and celebrate the day they came to Independence,
achieving liberation from the control, occupation
and exploitation of European colonizers.

crush a minority, all of whom are equal heirs to the
same nascent independence? A society, co-opted
by its own colonial history, to continue to be
complicit in the marginalisation of those it deems
“other”.

Contemporary African democracies have matured
in the shadow of this not-long-ago colonial past,
preceded as it was by an even more savage slave
trade. Africa’s modern history is marked and
scarred by the trauma of those times: the exercise
of the powerful to divide, to subjugate, to limit; to
establish authority by undermining the value and
legitimacy of indigenous identities; to adjudicate
and administer privilege to separate those who had
from those who did not, and turn them against one
another.

And how legitimate is that claim to independence
when morality, religious conviction and law remain
firmly anchored – adopted, assimilated,
unchallenged -- in the same history of violence and
imposition that once sought to diminish, demonize,
erase and replace indigenous belief and practice?

Colonialism’s tactical and strategic genius, backed
up by force, lay in its persuasiveness: that one
group of people was, innately, better – superior;
more deserving; more entitled – than another. And
that legacy – those shackles of social and mental
conditioning – is less easily shrugged off.

European colonizers have long since revised their
domestic codes and repressive laws to favour
freedom, dignity, equality; and yet, those same
archaic laws remain entrenched in the African
societies where they were once used as weapons of
oppression.
Independence is but one step on the journey
towards African liberation. In societies where some
are still in chains – their rights and freedoms
limited, bound by the norms and standards of a
once-dark time – none are truly free.

Independence is not, necessarily, freedom.
Freedom is the goal.
In many parts of the continent, Africa may have
achieved a hard-won victory over colonialism and
its successors -- apartheid; genocide;
displacement; ethnic conflict– but the vestiges of a
classist, racist, elitist occupation still remain. Young
African democracies may have emerged from a
dark, oppressive night, but greet a new dawn whose
sky is tinged with all-too familiar colours.
What benefit are these new democracies – what
gift of independence – if they continue to
perpetuate an ideology of inequality? If power
concentrated in the hands of those in authority is
used to limit the freedoms of those with lesser
power, instead of protect and defend them? If
societies are stratified along lines of privilege to
decide which group is, innately, better – superior;
more deserving; more entitled – than another? If
the weight of a majority is gathered and applied to
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Civil Society and the Constitutional
Project | watchdog or workhorse?
Independence is that “one giant
step” for an African society on the
journey towards liberation. The
freedom to think independently; for
ourselves. The freedom to speak
independently; about ourselves, and to
each other. For most countries, their
respective Constitutions celebrate that liberating
aspiration: they frame a vision, and a blueprint, for
a society that is equal, open, progressive and free.

from other entrenched human rights to equality,
human dignity, liberty, non-discrimination – is the
obligation of the State.

Independence, however, does not mean
unaccountable action. Governments –
administrations and parliaments – are bound by the
Constitution whose supreme law confirms rights for
citizens; describes the character, conscience; spirit
and morality of the country under the law;
establishes the powers and duties of the judiciary to
administer and interpret the law; and places on
citizens the responsibility for participation in the
nation-building Project.

Civil Society organisations, even those working to
provide health, have other important roles to play,
in the interests of the nation-building Project: to
exercise accountability that monitors the State’s
fulfilment of its legally binding obligations and
undertakings; to challenge the exercise of State
authority and power when those exceed reasonable
limitations; to contribute to the democratic project
by strengthening the rights literacy and voice of
everyday citizens in communities, and their capacity
for public participation in matters of law and rights.
To be actively engaged in the pursuit of good
governance by the State.

The Civil Society sector is made up of individuals,
families and communities who represent the will
and interests and voice of everyday citizens. This
sector is frequently organised into a variety of
organisations and institutions that fulfil a diverse
range of functions in society. Many nongovernmental organisations play a critical role in
expanding and extending the reach of government
to provide essential health and development
services to constituencies.
And in that comes an important challenge,
especially in the discourse on sexual and
reproductive health and rights of minorities.

Organisations whose core business is promoting
public health must realise that – especially as
services tend towards populations that are
excluded, marginalised, stigmatized and
criminalized – this work is indivisibly connected to
promoting human rights.

Even as Africa continues to struggle to meet the
physical, mental and public health needs of its
populations, the health of the democratic Project –
despite constitutional governments – remains
fragile. To meet those dual, complementary
challenges – of health, and of rights – civil society is
needed, in vigilance, and in voice., to be an alert
watchdog, as much as – if not more than – a loyal
workhorse.

The work of civil society organisations to provide
services is invaluable and, arguably, irreplaceable.
But, service delivery is not, primarily or exclusively,
the role of that sector of society. Respecting,
protecting, defending, promoting, fulfilling the
rights of citizens – the right to health, indivisible
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AMPLIFY | not a fragment, but the whole
“We’re all in this together” and “One for all, and all
for one” are the types of clichéd sentimentalism
that are, debatably, best left for Disney movies,
inspirational posters and motivational speeches.
But, clichés become that way for a reason: they’re
often true.
And, when it comes to effecting change at macrolevel in a country – in politics, in law, in attitudes, in
social norms, in health, in economics, in rights – it
does take a village.
Ironically, conditions in and pressures from the
global village have contributed to environments for
health and development and human rights that are
crowded, contested, territorial and competitive.
Each special-interest group jostles for space and
resources and profile. Cooperation and
collaboration are necessary tactical devices to
achieve better leverage and positioning. Some
voices dominate; others retire; still others opt out
of voice entirely, to focus instead on pragmatism:
simply doing the work. Fragmentation, not
integration, marks the Movement for reform, within
countries, between countries and across countries.
In the cracks and fissures between fragments,
potential and energy for change ebb away.
The kind of change needed to realise the sexual and
reproductive health and rights of sexual and gender
minorities and sex workers – and with that victory,
establish better rights in healthier democracies, for
all – is epic in magnitude. It requires changes in
individual awareness and agency; changes in service
provider attitudes and behaviours; changes in social
norms and attitudes; changes in policy and law.
And leadership to keep those moving parts moving,
together, up a steep incline over unpredictable
terrain that cannot be sufficiently overcome on
small pockets of hoarded resources.

projects for discretely defined special-interest
groups. A “gestalt” approach: where fragments
organise into a whole that is greater than the sum
of its individual parts.
Africa comes from a divided past, engineered to
turn one African against the other, to be intolerant
of “the other”, to be suspicious of difference, to
defend territory. The sexual and reproductive
health and rights discourse offers an alternative
point of view: that in their shared humanity, each
person is, fundamentally, the same. That equality
and dignity and freedom – for all – are the goals,
irrespective of the entry-points.
Aspiring to that potential requires that health
promoters be human rights promoters, because
better rights achieve better health. That feminists
be on the side of LGBTQ+ people and sex workers,
in a shared struggle against oppression and
patriarchy. That gay men be on the side of queer
women who are marginalised and excluded from
services, and vulnerable to violence. That
cisgender, heterosexual people with privilege and
conscience, who love the rule of law and justice –
and have, themselves, experienced freedom from
racial and economic oppression, or continue to
struggle against them – find their place at the side
of the marginalised, because all oppression is
connected16.
That voices for change, and action for change – too
long expressed in separate camps – are amplified
around a higher common cause: liberty.

It takes a systems-approach. A vision for change,
and perspective on the pathway for change, that is
more broadly encompassing than individual
16

Chin, S.
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